














INTRODUCTION

«0 rempo que se renova
¢ desempoga,
£ o tempo de mios d obra.s

ALEXANDRE O'NEILL, A Saca de Orelbas, 1979

1. Portugal

1. Present-day Portugal? At a time when the importance of national
identities 15 once more a topic of discussion, it is desirable to point
out that the «art of being Portugueses does not lie in inward-looking,
nor in self-worship. The Portuguese are often held to be a tolerant
and open-minded people. Such features do exist, but are not suffi-
cient to define his complex relation to the world. World, what sort
of world? A world which came in successive waves of invaders,
nomads or peoples who, once they set foot on Portuguese soil, set-
tled in this egarden-by-the-seas. From Rome to Islam, in the least,
it is not easy to define accurately the weight of the legacy of those
peoples. Furthermore, there were those eyes facing the deep sea which
beckoned them to venture into the unknown, to go ahead ...

2. How could the Portuguese be contented with what he had, what
surrounded him? Diversity was his daily lot, distance was the cons-
tant call of transcendence and novelty. And one must guard against
assuming that it was dream or illusion that made possible the un-
dertaking of the Discoveries; nor was it the evil eye or fate that kept
us aloof from material progress and riches. We would not have
achieved what we did best without the existence of an alliance be-
tween institutions (State, Church, religious orders) and experience,
scientific knowledge, craftsmanship, economic capacity. The loss of
influence resulted, for the most part, from shortage of the means
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4. Built under the auspices of a «father-States, the Portuguese na-
von relies too much and too little on public institutions. Too much,
since she turns for nearly everything to the Messiah-State ('), as her
saviour and scapegoat, her guardian and tyrant alike. Too litde, since
she takes excessively to an obstinate individualism, resisting to the
spontaneous solidarity that finds its expression in public spaces in
participation and supervision of powers. Thus, her relation to the
institutions is dramatic — worship and distrust, dependence and
repulse. State, Armed Forces, Church — they all are targets of such
a relationship, cyclical and taken to extremes. Hence, anticlerical-
ism and religiousness are not antagonistic, surprising as it may
seem — and this was evident in times of most acute political and
social conflict. As far as the Armed Forces are concerned, we need
only to recall their opposite attitudes in the course of time: deliverer
or hindrance? Nevertheless, nobody questions the prominence of the
institution and the need not to consign it to oblivion. As to the
State, there was a time, namely last century, when tax officials were
expelled out of away-from-it-all hamlets, even by the force of stones
thrown at them by their inhabitants, for bringing the pestilent
spapers for the robberys — that is to say, the mere forms necessary
to the effect of drawing up the cadastral register (7).

But there has always been the other side of the coin — if some
catastrophe knocked at the door, or if an «influent protectors was
necessary to have either a new road serving such or such a village
or a bridge repaired, there it was, inevitably, the appeal to the
Messiah-State, there invariably came to mind that rulers could not
help having the final say.

Consequently, in the liberal and democratic long tradition which
Portugal has behind it, and which Jaime Cortesio sought to bring
to daylight by inquiring into its origins —although one needs only
to look back over the working and life of its institutions over the
past two hundred years—, we can find a constant appeal to «the
Country to rule the country itselfs, in Herculano's words,

() CL Joel Serrio, Do Sebastianismo ao Socialirmo em Portugal, Lishon,
1969, passir,

(*) Cf. Guilherme d'Oliveira Martins, O Mimistério das Finangas — Subsidios
para a Sua Histéria no Bicentendrio da Criapdo da Secretaria de Estado dor Negé-
ctos da Fazendw, Lisbon, 1988, pp. 279 ff.
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ters and our thought are permeated by a deep or sentimental note,
ironical or tender, that one would vainly try to find in the history
of the Castilian civilisations (*). Sentimentalism and irony — two
characteristics which must be borne in mind. Certainly, there lies
the origin of the peculiarly Portuguese cyclothymia that makes us
oscillate between an excessive worship of our identity and our past
and a severe criticism of our faults and inabilities. But it may as
well be the point of departure for the mere conclusion that the Por-
tuguese are not much better nor worse than the other peoples, be-
ing however viral to make openness of mind a strength. Such is the
necessary sense of the Portuguese europeanism — universalise, rest-
ing upon diversity, pluralism, creativity of small and medium-sized
units, without losing sight of the whole, of values that persist and
institutions that last over time.

2, An ldentity in Search of Institutions

7. What country is Portugal? This question makes us feel embar-
rassed. Actually, what sort of country 1s this ternitory swhere land
ends and sea beginss? From the outside, misperceptions are com-
mon; but for those minimally attentive the Portuguese identity is
sufficiently clear not to go unnoticed. Hergé depicted the Portuguese
unmistakeably, by giving us the portrair of an ingenious tradesman,
a nomad by profession, skilful at persuading even the most obstinate
of the great advantages of his wares. Mr. Oliveira da Figueira stands
in every corner of the world, a nice, open-hearted, kind man, at
all times ready to give a hand. But, apart from such qualities, there
were some dubious scruples when a deal was at stake . .. Natur-
ally, this is but a caricature with all the risks of misunderstanding
it may originate. Nevertheless, the Portuguese were surely not par-
ticularly schocked by such a friendly picture. There is a certain
verisimilitude in it and, besides, the lusiad capacity of self-criticism
can easily accept that simplistic and certainly false portrait. There
is no point in examining the figure of that imaginary globe-
trotter — bearing in mind that in this field Portugal has more inci-
sive and critical caricatures (suffice it to look at Zé Powinbo, a sort

(%) Histdria de Portwgal, 16th ed., Lisbon, 1972, p. 19.
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(Yearning's labyrinth), a tte which itself may perchance confirm
Birot's analysis. We could go on to speak of Teixeira de Pascoaes
and his syearningnesss (sendosiszmo), of Sampaio Bruno or Leonardo
Coimbra — nevertheless, we need only to invoke on the contem-
poraries the concerns reflected in the poetry, ironical and greatly cen-
suring self-complacency and self-eulogies, by Jorge de Sena and Ale-
xandre O'Neil, or in the ever-present appel to the «civilisation of
affections in Algada Baptista's writings; not should it be forgotten
Vasco Pulido Valente's continued search for wease points in society
(following in the footsteps of Eca de Queirds and Ramalho Orti-
gio) or motives for collective severe self-criticism . .. Irony and sen-
timentality was after all that which Oliveira Martins disclosed as the
Portuguese outstanding features. That is the reason for the chang-
ing mood and the striking capacity to simultaneously have and lack
confidence in ourselves ... «Portugal my remorse of us alls, O'Neill
wrote, But, as things have a flip side, there they are the epic ener-
gies of Camdes and Fernando Pessoa, the archi-Camaes, as well as
padre Anténio Vieira's prophetic intentionality and his 17th cen-
tury Histgria do Futuro {Future s History). Shortage of phﬂﬂsuphy,
abundance of poetry — that is the fruit of the enduring marriage
of sentiment and irony, of yearning, sarcasm and complain.

Is that the Portuguese identity? Who doubts it, despite the mul-
tifarious and intricate blood which flows in its veins? The lingering
problem in the Portuguese history, however, has been that of ac-
tivating such a character — by bringing values and institutions, law
and citizenship together.

3. The Way of Democracy

10. With undisguised passion and the enthusiasm of someone who
questions the roots to understand his environmental reality, Jaime
Cortesio stated in 1928: «The building of Portugal is both a conse-
quence and a stage in the economic, social, political and religious
revolution that transmuted Europe in between the 11th and the 14th
centuries, Freedom, the access of people to local and public adminis-
tration and its participation in the national decision-making process
do not spring out of heritage or legacy; instead, they represent a
revolutionary conquest. Alongside the universalist character that has
shaped the Nation since her origins, we can find, underlying and
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ian and domestic economy, took to tade and industry in those
boroughs enlivened by the maritime trade and the new spirit of chris-
panity. Those universalist trends, grown throughout our Middle Ages,
emerged victorious from the revolution which placed Mestre de Avis
on the throne, so determining the main formation of society, the
historic mission and the ideal character of the Nation (%).»

Thus, this State of a single nation was forged out of and strength-
ened upon a pregnant strain between the need for autonomy, in-
volving the centralised unity, and the force of openness and univer-
sality. It might be objected that the central State’s weight and its
dirigiste tendency in a sense annihilated the potentialities of such
a strain. In this context, the cultural and political homogeneity,
together with the fact that social struggles in Portugal have never
had a virulent character, accounts for the unifying factors that have
prevailed, after all. As Vasco Pulido Valente said, sunlike most of
the West-European countries of the 19th and 20th centuries and
present-day Third-World countries, Portugal was not bound to solve,
simultaneously, the State-building and national self-consciousness is-
sues and the problems stemming from economic development, par-
ticularly those raised by industrialisation. From the end of the tradi-
tional Monarchy onwards, the long and painstaking process of
transforming society and extending political participation has deve-
loped within the universally-accepted historic framework of the
Nation-State (7).»

12, It may be said that the democratic experiences of the last two
centuries were lived along the lines of assertion of autonomy and
openness — linked to the State's centralising tendency. Neverthe-
less, in view of such a tendency, the struggles and disputes over
power had greater significance than the clash of socieral move-
ments — and the longest periods of institutional and political sta-
bility were indebred to centralised arrangements to share influences
and power, And this made Vasco Pulido Valente consider that «the
specific tragedy of the Portuguese destiny lies in the fact that it did
not reflect, basically, the dynamics congenial to a society (lacking

(6) Op. eit., p. 225.
(") Histéria de Portupal — 1808-1930, polye., 1976-1977, p. 41.
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power — day after day, it finds new expressions in local power, in
the regions, in the universities and in the initiatives of civil society.
Citizenship ceases to be an abstraction to be actualised in new forms
of social creativeness — despite being widely known that centralism
can not be eradicated overnight ...

14. Skill and intelligence, the precise idea of the goals, and the lu-
cid comprehension of the means involve the perception of what is
changing and what may still change. Institutions and people come
together, they complement each other — they improve through a
reciprocal action, they interact. But the specious glitter of unmean-
ing purposes does not suffice; nor does the naive conformity of those
who think that everything is conditioned by fate, for pood or for
evil ... For some, all gestures are vain futile: what is the use of
stemming the tide when periphery dooms to distance and to medi-
ocrity? For others, any attempt to change invariably causes
damage — hence, the natural order of things must be left to its own
course, Nevertheless, either attitude tends to leave aside the capital
idea that only out of imperfection can we attain the constant de-
mand for improvement. And institutions, being rooted and represen-
tative, are crucial tools in a history viewed as a journey made up
of advances and retreats, determination and surrender, approach and
detachment from the truth, rather than as a process to effect the
utopian reconciliation. Institutions are crucial tools, in that they are
factors contributing to the combination of efforts, and forums where
compromise and dialogue take place, where disputes are settled and
differences clearly expressed.

15. Today's political and social constitutions tend to be, more and
more, the source of the State’s principles, and the origin of its statu-
tory organisation, but also, and basically, the soundest guarantors of
legitimacy and of the rule of law, the limits to power by law, the
preservation of the citizens' private sphere, of the communities and
their spaces of initiative and creativeness — in a word, basic laws tend
to be great charters restraining the action of the State by making it
play a subsidiary role at the intersection of regions and supranational
spaces, in an era when, as Denis de Rougemont said and Daniel Bell
recalled recently, the Nation-State is at once too small to solve some
of the contemporary problems and too big to find a solution to others.
People may argue, however, that the Portuguese Constitution of 1976
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sues and questions for survival — to start by the safeguard of peo-
ple’s rights and dignity, the defence and security of the commu-
nity the external affirmation of nations and associations of states,
stable and lasting. The perception of what remains or changes, the
complementary relationship between historic heritage and will, the
innovative strength of the differences make «the task of transform-
ing» a society a product of skill and intelligence, which are the sub-
stitutes for the morbid vertigo inspiring the «all-or-nothings policies,

At the threshold of the 21st century, in an age that witnesses
deep changes and allocation of powers customarily vested in the Stare,
we face the challenge of responsibility — which involves the broaden-
ing both of solidarities and private life's spaces. Rather than the in-
dividual's private interest, it is important that the community self-
consciousness should be stressed — in a positive sense, eschewing
the isolationist temptation. Open to Europe, Portugal is living a par-
ticular circumstance — in which the institutions are called upon o
perform the task of relieving the country of its being doomed to
the evils of periphery . ..
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citizens — to the extent that it creates the illusion of assuming that
men's history confines itself — basically— to the development of
the institutions as mainstays of the pofis. You must however guard
against the reverse temptation to assume that mankind or nations
can be understood without looking into the institutions and their
complexity — first and foremost, the Constitution.

Therefore, let us turn to the Portuguese Constitution, going down
to its origins and antecedents. Actually, in so doing, we are trying
to understand democracy by examining closely its already muli-
secular roots.

18. Until early in the 19th century, Portugal was ruled by an abso-
lute monarchy. In fact, subsequently to 1640, the Braganca dynasty
claimed its legitimacy from the male succession of Afonso Henriques
(1109?-1185), the founder of the realm and nationhood. The king
excrcised his overriding power which, although restrained in con-
science by religion and morals, was freed from any constraint im-
posed by the division or sharing of powers.

It is certain, however, that absolutism invoked the kingdom's
basic laws, particularly when the need was felt to justify its own
legitimacy, as was the case of the defence of King Jodo IV's <legi-
tim accessions against the rights claimed by the monarch who had
ruled over Portugal untl 1640, Filipe IIII (IV of Spain); or, in
the 18th century, the publication of the Dedugio Cronologica e
Amnalitica, by a decision of the Marquis of Pombal, when, on be-
half of the «enlightened despotisms, he wanted to prove how just
and fair it was to expel the jesuits. The Minutes of the Cortes
of Lamego (12th century), certainly apocryphal, were then invoked,
which contained the provisions concerning only the monarchical
form of government and the order of succession within the royal
family. On the other hand, there was the adoption by the Cortes
of 1674 of the regency and tutorship system that would work dur-
ing the kings' minority; the Cortes of 1679 dealt with the marri-
age of princes, and the Cortes of 1698 provided for the rights of
succession. However, no basic law could be modified until an agree-
ment was reached by the monarch and the people assembled at
the Cortes.
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State secretaries who exercised their powers under the royal authority;
the third was entrusted to the judges. The Cortes were a unicameral
body, elected every two years by direct suffrage —with the excep-
tion of women, illiterate, friars and domestic servants, among others,
who were not enfranchised — and by secret ballot. The Cortes were
assigned important tasks, such as those relating to the succession to
the Crown, the approval of alliances for defence or attack purposes,
the determination of taxation and public expenditure, the settle-
ment of the national debt or the administration of the national as-
sets, The king enjoyed a restricted veto power to be exercised only
after consultation with the Council of State — the king was bound
to accept the outcome of the Cortes' second vote if it was again
in favour of the original decision. On the other side, the king had
no power of legislative initiative and only representatives were enti-
tled to initate legislation. If a secretary of State tabled a motion,
it would not become a bill uncil it was passed by a committee of
[epresentatives.

The Rule of the Portuguese Nation was a «constitutional heredi-
tary monarchy with basic lawss governing the exercise of the three
political powers (article 29). The Head of State was appointed ac-
cording to hereditary succession within the Braganga royal family,
following the rule of progeniture. The authority of the king der-
ived from the nation was indivisible and inalienable.

As to the form of the State, there was the intention to establish
a para-federal system originating in the designation United King-
dom of Portugal, Brazil and Algarves; this required the establish-
ment of a delegation of the Executive Power that would operate in
Brazil by way of a regency of five members, all appointed by the
king, on the advice of the Council of State. The latter was due to
act as a sort of federal senate composed of six councillors from the
provinces of Europe, six from the overseas provinces and a thirteenth
member who was drawn by lots from among all those provinces —
it lay with the king to choose out of three-member lists voted by
the Cortes.

The 1822 Constitution had a very short life, The developments
in Spain would not have been alien to this ephemerality, bearing
in mind that Fernando II repealed the Constitution in October 1823,
under pressure of the Holy Alliance powers and after the French
army's intervention. Such events had also their effects on Portuguese
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Citizens; 3. Of the Powers of National Representation; 4. Of the
Legislative Power; 5. Of the King; 6. Of the Judicial Power; 7. Of
the Administration and Economy of the Provinces; 8. Of the General
Provisions and Safeguards of the Civil and Polirical Rights of Por-
tuguese Citizens. The new basic law's most innovative feature was
that powers were thereby allocated to four branches: the Legislature,
the Moderator, the Executive and the Judiciary (article 11). Follow-
ing Constant's teachings, the drafter of the Charter provided that
real power should correspond with an independent authority capa-
ble of acting as the guardian of «the maintenance of independence,
the balance and harmony of the remaining powerss (article 71). Thus,
the Moderator was the key to the whole political organisation., The
legislative power was entrusted to the Cortes, and laws received the
royal assent. The executive power was exercised by the ministers of
State, the executive chief being the king himself. The judicial power
in turn constituted by judges and jurymen. The monarch retained
thus extensive powers, ranging from the nomination and dismissal
of ministers of State to the suspension of judges, after consultation
with the Council of State; he had the power to grant pardons and
remission of sentences and amnesties; he was entitled to convene
extraordinary sessions of the Cortes, to prorogue and adjourn ses-
sions, to dismember the Representatives Chamber, and to nominate
the Peers (Pares), in an indeterminate number; he could exercise
his veto power as well, in so far as laws and decrees were concerned.

The bi-cameral Cortes encompassed the Chamber of Peers (Pares)
and the Chamber of Representatives (Deputados). Each fouryear legis-
lative period was divided into sessions, and the annually legislative
session lasted three months, The Chamber of Representatives was
elected by indirect and restrict suffrage, on property qualification;
the Chamber of the Peers was composed of hereditary members and
members for life in a number that was not fixed.

Unlike the 1822 Constitution, which started by enumerating the
citizens’ rights, the Charter ended by setting forth such a catalogue,
so disclosing the influence of the liberal-individualist thought, but
also the acknowledgement of some traditional rights, namely those
concerning welfare and benefit societies; innovative rights were ad-
ded too, notably the right to primary education free of charge, and
the provision for the existence of colleges and universities,
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scaffolds: everything is arbitrariness, nobody is master of what he
owns; under a legitimate power, transfer taxes, customs duties, taxes
on fish, exclusive rights over wine and vinic brandy, tenths, charters,
fourths, sixths, eights, all this cease to exist», Mouzinho exclaimed,
showing clearly that a change was imperative. And which model at-
tracted him most? The Napoleonic one, which he had analysed care-
fully and considered to be the only one that would suit the Por-
tuguese Administration, which he knew very well.

Still in 1832, the rebels reached the mainland Portugal, land-
ing at Pampelido (Mindelo). The heroic resistance to the siege of
Oporto started. It was from there that the liberal army left with
a view to conquering the country, which terminated by the
Legitimists’ surrender at Evora Monte (May 1834); consequently, the
Constitutional Charter was restored and freedom could be enjoyed
again,

The Constutution of 1838

21. King Pedro died soon after the victory and his daughter, Maria
da Gléria, could finally rule. Yet, unrest and discontent re-surfaced
and set in; in September 1836, the left overthrew the Government,
abolished the Charter and commirtted itself to reestablish the 1822
system. For the leaders of the September Revolution, the Charter
contained three vital issues that could not be accepted: the princi-
ple, which was behind it, of the king’s overriding power; the en-
shrinment of an Upper Chamber of hereditary membership, and the
indirect suffrage to elect the Representatives.

Who led the way in the new situation? A politician of astonish-
ing intelligence — Passos Manuel, who, coherent as he was, never
disguised his intent to «<have the throne surrounded by republican
institutionss. It was the old logic of 1822 — borrowed from the Con-
stitution of Cidis. Despite having been formally restored, the old
1822 Constitution could not be observed. Difficulties arising from
its doctrinaire and theoretical nature, as well as its inadequacy to
the prevailing situation, resulted in a change in the mandate of the
constituent Cortes, initially designed to amend the former basic law,
accordingly, a new law was to be drawn up, based upon a synthesis
of the older Constitution and the Charter,

The new law was adopted in March 1838, being in its structure
similar to the 1822 Constitution, although it received the royal as-
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conditions, a moderate current gained influence —the Orderly
Party —, which demanded more stability for governance and more
accountability for politics. The figure of Rodrigo da Fonseca Maga-
Ihdes came to prominence, then, But, profiting by the new circum-
stances, the real master of the situation would soon prove to be An-
tonio Bernardo Costa Cabral, a former radical Septembrist, who
appeared as the genuine symbol for the new Chartism.

What views did the new protagonist sustain? The «order solely
as a tool for the enhancement of the Countrys or «that which was
later to be labelled material improvementss, in the words of Oli-
veira Martins (?).

The Charter Again

22. On 14 January 1842, Costa Cabral left for Oporto upon the pre-
tence of some family affairs and, although he was a minister on ac-
tive duty, rebelled against the government which he integrated, by
adhering to the Chartist sedition and the military coup ... The
Charter was thereby restored. Word went round that the queen had
aided and abetted therein.

After the conp de théatre, between 1842 and 1846, Costa Cabral
embarked on a vast programme of reforms either in the adminis-
trarive and judicial spheres or in the field of facilities necessary for
the country. Economic difficulties, financial speculation, popular ob-
jection to a new fiscal system and new taxes prepared the ground
for a powerful surge of dissatisfaction. The reactions were so violent
that they led to civil war (Patuleia, 1846-1847), fuelled by the North-
ern revolt, particularly of the people of Minho (where a woman,
Maria da Fonte, led a celebrated rising, so it has been said). The
war was brought to an end by foreign intervention at the Gramido
Convention. However, instability went on; Cabral was bound to leave
the country, and went to Madrid at an earlier stage; he resumed
his office (1849-1851) for a short while, yet not so brilliantly as be-
fore.

(*) Portugal Comtemporineo, Lisbon, ed. 1977, 1, p. 134
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Regenerator Party (first, under the de facto leadership of Rodrigo
da Fonseca, and then led by Anténio Maria Fontes Percira de Melo,
the main artisan of the modernisation of the Country and the es-
tablishment of the Regeneration substructures) and the Historical
Party (led by the Duke of Loulé and, later, by Anselmo José Braam-
camp, a noble figure, widely known for his great competence in ad-
ministrative and financial matters). The two parties, with the royal
assent as required, agreed to alternate in government and to have
recourse to elections to legitimate that alternation. This phase was
going to last from 1851 untl 1891 and it was certainly one of the
periods that produced the fairest fruits in the Portuguese constitu-
tional history.

The Supplementary Act of 1855

24, Early in the 1870s, the strong winds of change that blew over
Europe made themselves felt on Portugal. It was vital to respond to
the aspirations for a change and the need to accelerate the democratic
process. In this spirit, the Charter was amended in 1871, All the po-
litical parties sitting in Parliament tabled their proposals for amend-
ments, among which the proposals put forward by the Historicals
deserve a special mention, in that José Luciano de Castro thereby
advocated the extension of the individual rights and safeguards, the
universal suffrage and the replacement of the Chamber of the Peers
with an elective Senate. Despite the Regenerators being receptive to
an electoral reform, the latter would not come to fruition, owing to
the course of the events in Spain that ushered in the ephemeral
republic. Not until 1885 was a second Supplementary Act adopted,
upon the initiative of Fontes Pereira de Melo. The Act contained the
following main provisions: the lowering of the term of the legisla-
tive period from four to three years; abolition of the hereditary peerage
and the unlimited number of members of the Upper Chamber —
thenceforth the Upper Chamber would number 100 life members
by appointment of the king, 50 members elected for a term of six
years by indirect suffrage from among certain ranks, the peers ex offs-
cto and the peers by heredirary e still existing who would remain
temporarily; restriction on the powers of the Moderator that were to
exercised under the ministers’ responsibility; regulation and restric-
tion of the powers to dissolve Parliament. Furthermore, it contained
an express provision ensuring the rights of petition and assembly.
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drawing up of the new basic law. On 28 May 1911, the National
Constituent Assembly was elected by secret ballot by direct and op-
tional suffrage out of an incomplete list representing the constituen-
cies. All the nominations were republican and in the constituencies
where only one list had been put forward chat list was declared
elected without being voted. Debates in the Constituent Assembly
definitely refused any presidentialist pattern, while deciding to draw
up the new basic law in line with the tradition of the Constitutions
of 1822 and 1838, notwithstanding that in some respects inspira-
tion was retained from the Brazilian Constitution of 1891,

The 1911 Constitution contained no more than 87 articles,
divided into seven sections: 1. Form of Government and Territory
of the Portuguese Nation; 2. Individual Rights and Safeguards; 3.
Sovereignty and Powers of the State; 4. Local and Administrative
Institutions; 5. Administration of Overseas Provinces; 6. General pro-
visions; 7. Revision of the Constitution,

The first article read: «The Portuguese Nation, organised in a
unitary State, adopts the Republic as a form of government, in har-
mony with the Constitution.» The new basic law started by setting
out the rights and safeguards of the individual citizen, in line with
the constitutional laws pertaining to the monarchical liberalism —
references to social equality, laity, secularisation of cemeteries, lay
education, or compulsory birth registration were innovative,

It re-affirmed the principle whereby ssovereignty rests basically
with the Nations (article 5) and enshrined three powers. The legis-
lative power was vested in the Congress of the Republic, a bicameral
parliament comprising the Chamber of Representatives (Deputados)
and the Senate, both elected by direct suffrape — there could be
held plenary sittings of both chambers. The Chamber of Represen-
ratives was composed of representatives aged over 25, elected for a
three-year term of office, and possessed the exclusive initiative in
relevant matters (taxation, organisation of military forces on land
and sea, the amendment of the Constitution). The Senate was con-
stituted by senators aged over 35, representing the adminiscracive
districts and the overseas provinces. They held office for a six-year
mandate, and half of the Senate should be renewed whenever an
election for representatives took place. It was the Congress that elected
the President of the Republic, and could remove him from office
by a decision taken by two-thirds of its members meeting together.
Ministers were due to attend the Congress meetings to account for
their policies.
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Decree no. 3997, labelled electoral reform, which, as the leaders of
the coup said, was intended to be submitted to parliament to the
cffect of consttutional amendment. A presidential regime was es-
tablished under which the Head of State, elected by direct and
universal suffrage, had the real exercise of the executive power. The
State secretaries were appointed and trusted by as well as answera-
ble to the President. Henceforth the Senate's membership encom-
passed representatives of municipal authorities, of economic interests
and occupational associations. It has been a very short experiment.
Sidénio Pais was elected by universal suffrage, but would be assas-
sinated on 14 December 1918, Two days following this tragic event,
the Congress considered the 1911 Constitution in force (Act no. 833)
until the adoption of the amendment act. Sidonism was over, the
«New Old Republics came back ...

In May 1919, the legislative period began, which would draw
up the ordinary constitutional amendment act. The Congress of the
Republic was then assigned powers to review the Constitution — and
would not, as many upholders of the regime advocated, miss such
a paramount opporcunity to consolidate the institutions, highly threa-
tened by uncertainty, by the post-war economic crisis and the lack
of trust. The constitutional revision (1919-1921) was to find its ex-
pression in four acts: no. 854, of 20 August 1919; no. 891, of 22
September 1919; no. 1005, of 7 August 1920, and no. 1154, of
27 April 1921. Thenceforth, the chambers worked in plenary sit-
tings and in sections — representatives of the organised classes and
associations could participate in the latter, when matters concern-
ing them were to be discussed. The President of the Republic could
dissolve the chambers, after consultation with the Parliamentary
Council —a heir of the Council of State of the liberal monarchy —
made up of a total of eighteen members, elected by the Congress,
representing the different groups of opinion, and presided over by
the age-oldest chairman of the rwo chambers, in his capacity as presi-
dent of the Congress, The Government had its powers restrained,
during the period between the dissolution of the Congress and the
summoning of the new chambers. The appointment of the Govern-
ment by the President of the Republic was no longer subjected to
a ministerial counter-signature. The colonial authorities were granted
greater autonomy.,

3
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year term of office. In the first election, General Anténio Oscar
Fragoso Carmona —a former minister during the Republic and a
prominent figure of the new regime— was chosen president. Hav-
ing taken office, he invited Coronel José Vicente de Freitas o form
a government, rejecting in practice Sidénio’s presidential model,

In 1931, a Nauonal Political Council was set up to assist the
President of the Republic; among other duties, it had to give an
opinion on the draft constitutions. In 1932, the dictatorial govern-
ment's Minister for the Finances, Anténio de Oliveira Salazar, a
young professor at the University of Coimbra, who had accepted that
post on condition that strict financial measures were adopted, ta-
bled a draft Constitution, which was well received by the Council.
A plebiscite was scheduled for 19 March 1933 with a view to the
adoption of the new basic law — since voting was compulsory, failure
to cast one's vote without a reasonable excuse therefor was counted
as a yes-vote (according to this whimsical method, there were
1,292,864 votes in favour and 6,190 against).

The first version of the Constitution of 1933 contained 142 arti-
cles, being complemented by the Colonial Act — approved by the
Decree no. 18 570, of 8 July 1930 (and republished by the Decree-
Law no. 22 465, of 11 April 1933). The basic law had two parts:
1st. The Fundamental Safeguards; 2nd. The Political Organisation
of the State; furthermore, it established the rules concerning both
the revision of the Constitution and the transitional provisions.

According to its definition, the State was unitary and corporatist.
The system was republican and the sovereignty was limited by morals
and the law, as set forth in the Constitution. It contained a provi-
sion, article 8, dealing with the individual citizen’s rights and
safeguards — notwithstanding that its paragraph 2 stipulated that
special laws would govern «the exercise of the right to freedom of
expression of thought, the rights to education, assembly and associ-
ation; with regard to the first one, the laws shall prevent or repress
the perversion of public opinion, in so far as its function of social
force is concerned, and protect the citizens' integrity [. .. ]». Fur-
ther, the detention without formal charge was permitted, in fagrante
deficto and in the case of crimes committed, abortive or attempted,
particularly the crimes deemed to be sagainst the security of the
States,

The organs of supreme authority were the Head of State (Presi-
dent of the Republic), the Government, the National Assembly
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pervision of the Government and the Administration, the public ac-
counts being a particular focus, and the passing of bills brought in
by the Government or moved by parliamentarians. However, the
legislative power was in practice basically exercised by the Govern-
ment.

Attached to the National Assembly, a Corporatist Chamber was
created to function as a consultative body to assist the law-making
process; this chamber could also be consulted by the Government —
actually, the Executives waived that faculty. The Chamber was made
up of representatives from corporations, local authorines, the Catholic
Church, the university, teaching and cultural insticutes, welfare in-
stitutions, and public agencies. It worked in sections and subsec-
tions, which formulated opinions on behalf of the Chamber.

30, The Constitution of 1933 underwent several amendments. First,
between 1935 and 1938, on minor issues (Laws no. 1885, of 23 March
1935, no. 1910, of 23 May 1935, no. 1945, of 21 December 1936,
no. 1963, of 18 December 1937, no. 1966, of 23 April 1938). Then,
after the war, a further amendment took place especially on mat-
ters relating to the National Assembly (Law no. 2009, of 17 Sep-
tember 1945). In 1951, the Colonial Act was incorporated, several
modifications and adjustments being introduced in this matrer (Law
no. 2048, of 11 June 1951). From 1959 onwards, as we have seen,
the President of the Republic was elected indirectly by a restricted
college (Law no. 2100, of 29 August 1959). Lastly, in 1971, towards
the end of the regime, when Prof. Marcello Caetano was the Chair-
man of the Council (the sMarcelist Springtimes, 1968-1974), the
Constitution was amended somewhat ashamedly, being then inserted
in the economic field such references as competition, well-being, and
development; with regard to the colonies, the term «States could
be applied to the «provincess, in so far as the social progress and
the complexity of the administration made it justifiable.
Between 1969 and 1971, an active role was played in the As-
sembly of the Republic by the so-called «liberal wings, composed
of members pressing for an open regime — they had been elected
as independent candidates on the National Union’s lists, thanks to
the intervention and commitment of José Guilherme de Melo ¢ Cas-
tro. People like José Pinto Leite (who prematurely died, in an acci-
dent in Guiné), Francisco de S84 Carneiro, Magalhies Mota, Miller
Guerra, Francisco Pinto Balsemio, among others, achieved signifi-
cant eminence. The divise between these parliamentarians and Mar-
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estates that did not belong to autonomous farmers, in Alentejo and
part of Ribatejo and Beira Baixa, drawing this way the boundaries
of the eAgranan Reform Zones. Measures concerning the compul-
sory leasing of abandoned estates had been rtaken, previously, and
the leasing system of farming on land was modified.

The powers of the State to interfere in private firms increased
so as to allow it to replace private management, either wholly or
in part. In few months, the whole face of the country was reversed.
However, no such deep structural changes were undertaken as so-
cial movements or their main action programmes claimed for. It did
prevail voluntariness, according to which the new Portugal required
a socialistic public interventionism, blended with base populism.
From March until August 1975, the radical guidelines of the Armed
Forces Movement prevailed. Before elections for the Assembly of the
Republic could be held (25 April 1975), won by the Socialist Party,
a Pact had to be concluded between the MFA and the Parties — it
laid down the main principles upon which the new basic law would
be drawn up. The leading members of the revolutionary bodies were
however remarkably reticent about the representative democracy . . .
An illustration of this is provided by the Guide-Document of the
Alliance berween the MFA and the People, adopted on 8 July 1975,
whereby the MFA regarded itself as a national liberation movement,
and advocated the direct democracy.

32. On 25 November 1975, the sedition of the para-troopers from
the School Air Base of Tancos, the Regiment of Artillery of Lisbon
and the Practical School of Military Administration provided a fur-
ther elucidation in the course of the events, The period of social
and political upheaval came to an end, creating the conditions to
the institutionalisation of the State based on the rule of law. In this
sense, the political parties were requested to put forward their
proposals for the amendment of the Pact concluded with the MFA
(17 December) with a view to the signature of a second agreement
by the Council of the Revolution and the main political parties,
which took place on 26 February 1976; that enabled the Constitu-
tion to be approved on 2 April by all parties, with the exception
of the Social Democratic Centre.

The new constitution drew its inspiration from the democratic
and socialistic ideals, and enshrined, by virtue of a complicated com-
promise, an economic, social and political organisation oriented
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Forces Movement, in the aftermath of the Revoluuon. That
dichotomy found its expression in the Council of the Revolution,
which had its own and decisive powers in matters of national defence,
besides acting as a supervisory body for the constitutionality of the
laws, to this effect relying upon an advisory body — the Constitu-
tional Commission, The 1982 Amendment Act introduced the se-
cond period in the life of the 1976 Constitution that was influenced
by the general trend of the first amendments approved by the As-
sembly of the Republic: the Council of the Revolution was abolished,
and the subordination of the Armed Forces to the democratic civil
power was institutionalised; the powers ascribed to the abolished body
were re-allocated — which made the President of the Republic of
the day, General Ramalho Eanes, consider that his powers had been
reduced, account being taken of the fact that he was the Chairman
of the Council of the Revolution. The Constitutional Court was es-
tablished and some formulae of the Economic Constitution of a
markedly one-sided ideology were mitigated. The 1989 Amendment
Act opened the third period in the life of the Constitution that was
dominated by the economic openness, the abolition of the princi-
ple of the irreversible nationalisations, and the first steps in the
process of re-privatisation of the total capital of the businesses na-
tionalised after 25 April 1974,

34. Until the 1989 Amendment Act, the Republic was defined as
«a democratic State based on the sovercignty of the people, on the
respect for the safeguarding of fundamental rights and freedoms and
plurality of borth democratic expression and democratic political or-
panisation; its aim is o ensure the fransition fo soctalismm by achieving
economic, socidl and cultural democracy and push participatory
democracy furthers (arvicle 2). By way of a complement, the pream-
ble, retained as a part of the basic law, after referring to the na-
tional independence, the citizens' fundamental rights, democracy and
the State based on the rule of law, mentioned the opening of the
way to «a society respecting the will of the Portuguese people and
keeping in view the building of a free and fair and just and more
fraternal countrys. Nevertheless, nothing made us overlap the con-
stitutional concept of socialism and a requirement of the historic
process, as the marxist authors view it, or a utopian, rootless and
futile, concept. Admittedly, the term soctafism involved an idea of
eradication of the economic system pertaining to the individualistic






The CoRstirerion 4

face. There is however an inspiration pervading the consttutional
rext, in particular the provisions dealing with the economic and so-
cial order. The codrafters of the different parts of the Constitution
did not share —far from it— the same views on a socialist society
or on what must be understood by transition to socialism. There-
fore, the clearest [...] concerns "the manner’ in which such 'tran-
sition’, for instance, must be protected, the ‘peaceful’ and ‘pluralistic’
manner, as provided for in the Constitution. We may thence deduce
that socialism imposed against the democratic and freely expressed
will of the citizens is inconsistent with the spirit of our Constitu-
tion; the same applies to a regime under which the plurality of opin-

ions as expressed in a society, defining it as democratic, is not en-
sured (%).»

3. Structure of the 1976 Constitution —
Fundamental Principles

35. The Constitution of the Portuguese Republic was adopted on
2 April 1976, as already mentioned, and came into force on 25 April
of the same year; it was revised twice, in 1982 and 1989. At present
the Basic Law has 298 articles, divided as follows: Fundamenial prin-
ciples; Fundamental rights and duties (comprising three sections:
General principles; Rights, freedoms and safeguards; Economic, so-
cial and cultural rights and duties); Economic organisation (with four
sections: General principles; Plans; Agricultural, commercial and in-
dustrial policies; Financial and fiscal system); Organisation of polit-
ical power (encompassing ten sections: General principles; President
of the Republic; Assembly of the Republic; Government; The Courts;
Consttutional Court; Autonomous Regions; Local Authorites; Public
Administration; National Defence); Safeguards and revision of the
Constitution (including the supervision of the constitutionality and
the revision of the Constitution), and the Final and transitional pro-
PISIONS,

Here we have a programmatic Constitution, modelled upon the
German Constitution of Weimar (1919) and the post-war basic laws;
it displays teleological poals linked to the building of the democratic

(6) Article «E ainda necessirio sublinhar a responsabilidade das Forcas Armacdas
na democracias, in O Jormal, 22 August 1979.
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38. With regard to imternational refations, the Constitution declares
that Portugal is governed by the principles of national independence,
respect for human rights, the right of peoples w self-determinarion
and independence, equality among States, the peaceful settlement
of disputes, non-interference in the internal affairs of other States
and co-operation with all other peoples for the emancipation and
the progress of mankind (arcicle 7, paragraph 1). Accordingly, the
basic law expressly advocates the abolition «of all forms of imperial-
ism, colonialism and aggressions, the ssimultaneous and controlled
peneral disarmaments and the sdissolution of politico-military blocss,
and recognises the eright of peoples to revolt against all forms of
oppression, mn particular against colonialism and imperialisms (arri-
cle 7, paragraphs 2 and 3).

It is worth mentioning that the tes of friendship with Portuguese-
speaking countries, the commitment to the sreinforcement of the
European identity» and the sstrenghtening of the European States
actions towards peace, economic progress and justice in the relations
among peopless (article 7, paragraphs 4 and 5) have deserved a par-
ticular emphasis.

39. The Constitution stipulates that rules and principles of general
or ordinary international law are an integral part of the Portuguese
law. International conventions duly ratified or approved apply in Por-
tuguese law, following their official publication, in so far as they are
binding on the Portuguese State internacionally (article 8, paragraphs
1 and 2). Whilst rules laid down by the competent bodies of inter-
national organisations of which Portugal is a member apply directly
in internal law, in accordance with the provisions of the respective
constitutive treaties (article 8, paragraphe 3, of the Constitution).

40. All persons who are regarded as such by law or by an interna-
tional convention are Portuguese citizens.

Pursuant to the Nationality Act (Law no. 37/81, of 3 October),
the following persons are Portuguese by origin: the children of a
Portuguese father or mother born in Portuguese territory, or abroad
if the Portuguese father or mother was resident abroad in the serv-
ice of the Portuguese State; the children of a Portuguese father or
mother, born abroad, if they have made a declaration to the effect
that they wish to be Portuguese or if they have their birth entered
in the Portuguese civil register; persons born in Portuguese territory
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Amendments to the Constitution must be approved by a two-
thirds majority of the members sitting in the Assembly. All the
amendments approved are incorporated in a single conscitutional
act — the President of the Republic may not refuse promulgation
thereof.

No amendment act may be approved while a state of siege or
emergency is in force — which aims at preventing econstitutional
coups d'Etats. The Constitution provides for material limits to the
revision on the substance that must be safeguarded. It is a list of
fourteen issues, such as: national independence and unity of the
State; the republican form of the government; the separation of the
Church from the State; the rights, freedoms and safeguards of the
citizens; the rights of the workers, the wotker's committees and trade
unions; the coexistence of the public sector, the private sector and
the co-operative and social sector in the ownership of the means of
production; #he existence of economeic plans within the framework
of a mixed economy; wmiversal, direct, secret and periodical suffrage
for the appointment of the elected members of the organs of supreme
authority, the autonomous regions and the organs of local govern-
ment, as well as the system of proportional representation; plural-
ity of expression and political organisation, including political par-
ties and the right to a democratic opposition; separation ana
interdependence of the organs of supreme authority; the scrutiny
of legal provisions for active wsconstitutionality and unconstitution-
ality by omission; the independence of the courts; the autonomy
of local authorities and the political and administrative autonowny
of Azores and Madetra.

Prior to the amendment of 1989, there was a different wording
in respect of three points, as follows: instead of coexiitence of sec-
tors, the Constitution read collectivisation of the main means of
production and land; instead of plans, the Constitution provided
for the democratic planning; and, furthermore, it was mentioned
the participation by local people’s orpanisations in local government,
which was deleted. There was much argument on the question
whether to modify the material limits adopred by the Constituent
Assembly. Nevertheless, the idea prevailed that the revision could
comprise such an amendment, provided that democracy was
safeguarded in its essence. On the other hand, the view that the
matters contained in the enumeration of material limits could be
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46. In addition to the right of pardcipation, the Constitution lays
down the rights, freedoms and safeguards of the workers —the cor-
nerstone of the democratic social State— such as, for instance, pro-
tection of employment, the right to set up workers’ committees, trade
union freedom, the rigtht to organise and the right to conclude col-
lective agreements. And, besides, it provides for the right to strike
and the prohibition of fock-owuis,

As a supplement, under the heading of economic, social and
cultural rights and duties, the Constitution recognises the right of
every citizen to work, as well as the right of workers to a fair
remuneration, to safe and healthy working conditions, job security,
rest and leisure,

47. Considering that, in the contemporary world, social states refer
to complex societies where, apart from the relations between capi-
tal and labour, due regard must be had to new interests and con-
flicts institutionalised in society, and to new criteria determining social
groups, one can casily understand the Portuguese Constiturion's spe-
cial concern for the rights of consumers, private economic enterprise,
or private property. Not to speak of the rights and duties in sectors
such as social security, health, housing, environment, quality of life,
family, childhood and youth, disabled persons and old age. Without
forgetting the cultural rights — from education and science to cre-
ation in the cultural field (7).

(") There is a vast bibliography on the 1976 Constitution; we would like o
single our the following works that deal with the subject ar large: . J. Gomes
Canotilho, Direito Constitucional, dth ed., Coimbrm, 1989; J. J. Gomes Canotilho
and Vital Moreira, Cowmstitiigido da Repiblica Portugueia Anolada, 2nd ed. | vol. 1,
Coimbra, 1984, vol. 1, Coimbra, 1985; Jorge Miranda, A Cownstitwigio de 1976.
Formagdo, Estrutura, Prncipios Fundamentats, Lisbon, 1978; Jorge Miranda, Manwal
de Direrto Constitucional, 4 vols., vol, 1, 3rd ed., Coimbra, 1985, vol. 11, 2nd ed.,
Coimbra, 1983, vol. m, Ist ed., Coimbra, 1983; Marcelo Rebelo de Sousa, Diredto
Constitucional. Introdugdo @ Teora da Comstitwigdo, Braga, 1979, Besides the above-
mentioned annotated Constitution, see: Isaluno de Morais, J. M. Ferreira de Al-
meida and Ricardo Leite Pinto, Cowstituigdo da Repiiblica Portugwesa Anotada e
Comeniada, Lishon, 1983; Antonio Nadais, Antdnio Vitorino and Vitalino Canas,
Constituigio da Repiiblica Portuguesa. Texto e Comentirior i Ler Constitucional
wo. 1/82, Lisbon, 1982. Among the collective works, the following deserve being
mentioned: Estwaos sobre a Constitwigio, coord. Jorge Miranda, 3 vols., Lisbon,
1977, 1978, 1979; Nos Dex Anor da Constitwigdo, org. Jorge Miranda, Lisbon,
1986; Portapal — O Sistema Politico ¢ Constitwcional, 1974-1987, coord. Mirio
Baptista Coclho, Lisbon, 1989,
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ing the deficiencies and inabilites of the parliamentary system, which
had the most pernicious effects on the first Republic, the members
of the Constituent Assembly of 1976 decided to adopt a sem-
presidential rystem, under which the President —elected by direct
and universal suffrage— has not only ceremonial functions but also
possesses such powers as to become the guarantor of national in-
dependence, the unity of the State and the regular functioning of
the democratic institutions. To dissolve the Assembly of the Republic,
to appoint the Prime Minister and relieve him of his post, to veto
the decrees of the Assembly of the Republic or the Government are
some of the President's concrete powers. As a consequence of the
judicious union of representative, moderating and stabilising powers,
the Presidents of the Republic —Ramalho Eanes and Mirio Soares—
have been called upon, since 1976, to play the role of a genuine
safety net against occasional abuses of power by parliamentary majori-
ties or by Government. That safety net represents a stable and dura-
ble element in the system — thar has been viewed as a valuable
factor for the promotion of solidarity and co-operation between the
organs of supreme authority, particularly as from 1986.

50. The candidate who obtains more than half of the votes cast is
elected President of the Republic for a term of office of five years.
There will be a second ballot if no candidate obtains thar number
of votes. Only the top two candidates may stand for election in the
second ballot, It must be noted that a re-election for a third con-
secutive term of office or during the five years immediately follow-
ing the end of the second term of office is not permitted. Nomina-
tion of candidates for the President’s office does not fall within the
competence of the political parties; candidates are sponsored by the
citizens entitled to vote — not less than 7,500 and not more than
15,000,

51. In the exercise of powers with regard to office, it is incumbent
upon the President of the Republic to either promulgate or veto
the laws, decree-laws and regulative decrees as well as to sign the
resolutions of the Assembly of the Republic that approve interna-
tional agreements and other decrees of the Government; to decide
whether to submit matters of relevant interest to a referendum; to
declare a state of siege or a state of emergency; to grant pardons
and commutation of sentences; to refer legal rules to the Constitu-
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approved; upon proposal of the Government, to declare war in the
case of actual or imminent and make peace, after consultation with
the Council of State and with the assent of the Assembly of the
Republic.

54. As already said, the President of the Republic is entitled to ex-
ercise veto on the laws of the Assembly of the Republic and the
decrees of the Government. In the first case, there 15 a time-limit
of twenty days, as from the receipt of any decree of the Assembly
for the purpose of being promulgated as a law or of publication
of a ruling of the Constitutional Court to the effect that none of
the provisions contained therein violates the Constitution, within
which the President shall either promulgate it or exercise his right
to veto, The Assembly of the Republic may however confirm the
decision it had taken before by the absolute majority of its mem-
bers entitled to vote — in which case the President of the Republic
is bound to promulgate the decree within a period of time of eight
days of having received the decree concerned. A two-thirds majority
of the parliamentarians present, where that majority is larger than
the absolute majority of the members entitled to vote, is neverthe-
less required in order to confirm decrees concerning such matters
as follows: elections of office-holders in the organs of supreme
authority; referendum,; organisation, working and procedures of the
Constitutional Court; organisation of the national defence; the state
of siege and the state of emergency; international relations; deter-
mination of the sectors with respect to the ownership of the means
of production; and regulations on the election for the European
Parliament or any other electoral acts provided for in the Constitu-
ton.

As far as the Government decrees are concerned, the President
is allowed a time-limit of forty days within he must promulgate or
excrcise his veto power.

55. Furthermore, the President may request the Constitutional Court
to assess preventively the conformity with the Constitution of any
provision contained in any decree which has been submitted to him
for the purpose of being ratified, promulgated or signed. Preven-
tive assessment must the requested not later than eight days from
the date when the decrce was received.
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After a brief account of the panoply of the Head of State's powers
under the Constitution, mention must also be made of that which
the President of the Republu of today labels emagistracy of in-
fluences. This means seeking to act upon daily life in a mobilising
and impelling manner — either by sustaining and putting forward
great national designs or by constantly keeping in touch with the
institutions, the political parties, the two sides of industry, the eco-
nomic agents, the scientific and cultural communities, and the lo-
cal authorities, notably on such occasions as the «Open Presiden-
cies», which have taken place since 1986, upon the initiative of
President Mario Soares; by sojourning for a tie in towns and regions
other than Lisbon, the President creates the opportunity to get a
better knowledge of local problems.

As the only single-member organ of supreme authority, ratified
by the support of a free election by direct suffrage, the President
of the Republic plays a moderating and stabilising role in the Por-
tuguese system — the constitutional experience indicates that, since
1976, there has been a tendency in the exercise of influences towards
a «pendulor alternations between the presidential and parliamen-
tary spheres, according to circumstances. Hence, one speaks of either
semtpresidentialism or rationalised parltamentarism to define the sys-
tem. There has been however no overlapping of the partliamentary
and the presidential majorities, which has helped in strengthening
the moderating role of the President, who by no means can be
viewed as a merely symbolic figure (%) ...

2, Assembly of the Republic

58. The Portuguese Parliament is composed of a single chamber.
[t owes its name, Assembly of the Republic, to a proposal put for-

(¥) On the theme, in addition to the text cited above, sce: ], J. Gomes
Canotilho, Direrto Constitwcional, cit,; J. ]. Gomes Canotilho and Vil Moreira,
Constituigdo Anotads, cit.; Jorge Miranda, Manwal! de Direito Cowstitucional, cit,,
vol. 1; Jorge Miranda, A Comstitugido de 1976, Formaglo, Estrutura, Principios Fun-
damentais, cit.; Marcelo Rebelo de Sousa, Direito Comstitweronal, cit., vol. 1; André
Gongalves Pereira, O Semeipresidencialismo em Portugal, Lisbon, 1984; lsaltino de
Morais, José Mirio Ferreira de Almeida and Ricardo Leite Pinto, O Sivema oe
Governo Semipresidencial, Lisbon, 1985; Marcelo Rebelo de Sousa, O Sirtema oe
Groverno Portugnés, antes e depors da Revisdo Cowstitwcional, Lisbon, 1984; Mar-
garida Salema, O Diresto de Veto na Constitwigdo de 1976, Braga, 1980,
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are concerned for instance). Power to initiate legislation lies with
the parliamentarians and the parliamentary groups —drafi bulls—
with the Government and the regional legislative assemblies — 5ils.,

62. Membership of the Assembly is wholly renewed every four years;
the interval between two elections is called legislative period. Each
legisiative session lasts for one year and Parliament sits from 15 Oc-
tober to 15 June — this normal period may be extended. Extraor-
dinary sessions of the Assembly may be summoned by the Presi-
dent of the Republic to deal with specific subjects. Outside the
normal period, and even if the Assemby has been dissolved, there
is a Standing Committee functioning under the chairmanship of the
President of the Assembly of the Republic; it is composed of the
Deputy-Presidents and members appointed by all the parties, in
proportion to their strength in Parliament, The Standing Commuit-
tee monitors the activities of the Government and the Adminiscra-
tion, convenes the Assembly where it is deemed necessary, prepares
the opening of the legislative session, and is entitled to authorise
the President of the Republic to declare the state of siege or the
state or emergency as well as to make war or peace,

As a rule, Parliament holds three plenary sittings every week,
with a pre-adopted agenda; there is a period in which questions con-
cerning matters of general policy may be raised, in line with the
equestion times of other parliaments. The activities of the commit-
tees tend to be more and more important — principally as regards
the committees provided for in the Rules of Procedure of the As-
sembly (on constitutional matters, on rights, freedoms and safeguards,
on foreign affairs, on economy, on financial matters and planning)
but also the select committees, which may be set up to carry out
inquiries or for any other specific purpose. Ministers have the right
to attend and to speak in plenary meerings of the Assembly; the
secretaries of State may assist or deputise for them. Moreover, spe-
cial meetings are held in order that the Government may answer
questions and requests for further elucidation by members of the
Assembly. However, under the rules of procedure the parliamen-
tary groups are confined to a certain number of questions — one
question for each group of 25 parliamentarians or fraction compris-
ing the group. Government is free to select the questions to be an-
swered.
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dent of the Republic to submit matters of relevant interest for the
nation to a referendum; to deliver its opinion on declarations of
a state of siege or emergency; to submit to the Head of State decla-
rations of war and to propose the making of peace, and to sub-
mit the accounts of the State to the Parliament. In the exetcise
of its admunistrative functions, the Government issues decree-
laws — on matters not reserved to the Assembly of the Republic,
or, where authorised, on matters relatively reserved to the Assem-
bly, or in application of legal principles or bases provided for by
laws. It must be noted, however, that all matters concerning the
Government’s organisation and working fall within its own com-
petence.

72, In the administrative field, the Government prepares the plans
on the basis of the laws concerning the major options in that respect,
approved by the Parliament; implements the Budget; issues regula-
tions; directs the departments and the direct administative activity
of the State; and superintends and watches over the public bodies
subject thereto.

73. The Portuguese system, resting upon the above-mentioned tri-
angle of balance and shared powers, has witnessed, lately, a certain
inbalance in favour of the Executve, once there has been a
homogeneous single-party majority in Parliament since 1987, at the
expense of the Legislature. Such a trend is however mitigated
statutorily, owing to the fact that the President of the Republic does
not originate in the party supporting the Government (PSD); in-
stead, he comes from the largest party in the opposition (PS), and
was a founder member and charismatic leader thereof. Neverthe-
less, on account of such homogeneous overall majority in Parliament,
the President's «active powers» have been in a way weakened — in
view of the prevailing circumstances, not by virtue of any constitu-
tional provision reducing his powers. The Government, with its
party's support in Parliament, have thus gained prominence — and
the «institutional solidaritys ensured by the President of the Republic
has proved to be an additional factor for institutional stability. In
other circumstances, the evariable geometry» underlying the constitu-
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Apart from the Demoeratic Party, which enjoyed the stronpest
support in the country, the remaining political forces were no more
than associations locally or regionally influent or merely parliamen-
tary groups. By virtue of its statutes, the party was made up of its
members who elected the political committees (in parishes, coun-
cils and districts). The Congress was the highest decision-making body
which used to hold a meeting every year, and the Directory was the
executive body in charge of the ordinary affairs.

The political fragmentation was favoured by an electoral legisla-
tion which allowed the patronage by non-partisan entities of can-
didatures for the Congress — as was the case of the Economic In-
terests Union, an entreprencurial organisation which, for instance,
had six parliamentarians and three senators sitting in the Congress

of the Republic in 1926,

85. 1926-1974 — «Estado Novos, or the wno-party politicss phase —
«No-party politicss, that is the way that the regime stemming from
the military dictatorship inaugurated in 1926 presented, euphemisti-
cally, the monelithic power. From the point of view of Marcelo
Rebelo de Sousa, who has bedn several times mentioned in the
context of our analysis of the party political development in Por-
tugal, the life of the 1933 Constitution is matched by a leading-
party system: «The outstanding characteristic of this sort of system
is the existence of a party political force which assumes, on the
factual plan, an exclusive role in making the nomination of can-
didates for offices in the nominally-elective organs (*).» Despite
the fact that the National Union (Decree-Law no. 21 608, of 20
August 1932) and the Popular National Action (1970) did not
claim to be political parties, rather a <lasting group aiming at par-
ticipating in the institutions’ workingss and an entity intending
to «develop and promote its principles and make them previal in
public administration and in the Governments, respectively, the
truth is that all officially-nominated candidates for the nominally-
elective organs, at central and local level, were put forward by such
Organisations.

(1) Op. eit,, pp. 181-182,
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general of the Socialist Party, following a statement made by Eanes
whereby he showed himself in line with the Democratic Alliance’s
political project.

5i Carneiro declared that he should relinquish his post in the
Government, if Eanes was elected. The campaign reached its peak
few days prior to the electoral choice. Despite the fact that he knew
of opinion polls showing a trend in favour of the president of the
day, the Social Democrat leader did not slow down his struggle, And
it was in the middle of the fight, wishing to be on time at the last
electoral meeting in Oporto, that he died in a tragic accident,
together with the Defence Minister, the grear strategist of the
Democratic and Social Centre, Adelino Amaro da Costa, Antonio
Patricio Gouveia and Snu Abecassis.

Ramalho Eanes was re-clected (he polled 56.4 % against 40.2 %
obtained by Soares Carneiro), Francisco Pinto Balsemio took the
leadership of the party and the Government. The Democratic Alli-
ance survived two years the death of its main architects. However,
the 7th Government (9 January 1981-14 August 1981) saw its ac-
tivity much affected by the instability prevailing in the coalition.
Balsemio was challenged from within and outside the party, which
rendered difficult the formulation of a straightforward serategic line
and hindered the ascendancy of the Social Democratic Party within
the framework of the coalition. The situation grew unbearable and
the Prime Minister resigned. He was invited to form the 8th Govern-
ment (4 September 1981-23 December 1982), which was vested with
the duty to guide the parliamentary majority during the amending
procedure. Despite the prevalent factors of uncertainty and insta-
bility, the Government managed to grow stronger temporarily —
to the extent of enabling the conclusion of an agreement with the
Socialist Party, which would render viable the 1982 constitutional
amendment. Marcelo Rebelo de Sousa, referring to that period,
speaks of a ewidened dominating bloc» — crucial, apart from the
constitutional reform, to the parliamentary voting of the National
Defence and the Armed Forces acts as well as of the legislation on
the Constiturional Court's organisation, working and procedure (7).

(7y Cf. op. cit., pp. 601-6G02.
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tax connected with urban and rural estates not under lease and any
income derived from industry — corresponding to a yearly income
of 1008000 rézs. Whilst in 1852 there were multimember constituen-
cies —citizens winning a majority of the votes were declared elected,
provided that they obtained at least one-quarter of the votes of the
real number of voters in the constituency —, in 1859 it was adopted
the division of the territory into single-member constituencies.

98. In May 1878, Fontes Pereira de Melo extended the electoral body
in a significant manner. He adopted a solution which would be
regarded as the most open-minded of the whole liberal period (Con-
stitutional Monarchy and 1 Republic): he increased the number of
constituencies from 100 to 137, granted the vote to all men who
could read and write, or, being illiterate, were householders; he lo-
wered the age of voting from 25 to 21. As a result of such a provi-
sion, the number of electors nearly doubled, rising from 580 thou-
sand to about 850 thousand. This growth continued until 1890, when
electors must have numbered 950 thousand, as some sustain, ow-
ing to the regenerative legislation, which was complemented by the
adoption, in 1884, of a mixed system of single-member and mul-
timember constituencies and the incomplete list, which secured the
representation of minorities in the capital towns of district.

99. Nevertheless, by virtue of the 1895 and 1896 legislation of the
Hintze-Franco dictatorship the number of electors declined steadily
to 600 thousand — once the illiterate who, being heads of house-
hold, did not have the required minimum income to pay §500 réis
by way of industrial tax or any other direct tax and respective extra,
were deprived of the right to vote. The system was based on single-
member constituencies, except for Lisbon and Oporto, where a sys-
tem of multimember constituencies without representation of minori-
ties had been adopted. José Luciano de Castro's 1899 Act hardly
changed the situation. It only authorised the minors to vote in case
they had a university degree. In 1901, Hintze Ribeiro abolished this
exceptional provision and modified the constituency boundaries o
minimise the influence of the opposition (mainly as concerned the
Republican Party) in the biggest towns. He inserted into the Lis-
bon and Oporto constituencies large rural surroundings, using dis-
cretionary criteria for the establishment of the number of represen-
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didatures by means of a document bearing the joint signatures of
the competent organs of the parties concerned, together with the
mention of names, abbreviations, and symbols.

The lists are submitted to the judge of the law court situated
in the main town of the constituency; as far as Lisbon and Oporto
are concerned, they are submitted to the judge sitting in the 1st
Civil Chamber. An appeal against the final decisions on the nomi-
nations may be brought before the Constitutional Court.

¢) The seats are allocated to the lists corresponding with their terms in the
series as provided for above, each of the lists being allocated as many seats as their
terms in the series;

&) Where there is one unallocated seat, and the terms following in the series
are equal and pertaining to different lists, the seat is allocated to the list which
has received the highest number of votes.»
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century, visible to the eye though in a fragpmentary way, 15 deemed
to be the one that was put at work during Salazar’s dictatorship,
early in the 1930s.

107. Yer, there has lately been a manifest anxiety to bring the central
State’s organisation in line with the democratic principles of devo-
lution and decentralisation, as set forth in the Constitution of
1976 — with a view to promoting efficiency, rationality and trans-
parency in the new administrative structure,

108, It should be first mentioned that both the deep dualities which
divide the country —seaboard, inland; north, south; town, country—
and the unfair partition of the wealth and income have contributed
to a centralising concentration of powers and staff alike. It is worth
mentioning that, in 1968, central administrative authorities employed
a number of officials exceeding 150,000, while local administrative
personnel strength was little more than 40,000; eleven years later
(1979), the extraordinary growth of the State, resulting from the
policies of the day and of economic instability, deepened the gulf
manifestly — over 310,000 people in central administration and
60,000 in local administration. Today, the overall number being es-
pimated at 500,000, the gap has scarcely closed; the problem has
persisted to this day.

MNevertheless the endeavours which are currently made, together
with a strong commitment on the part of the various departments,
give an indication of a trend towards debureaucratisation, efficiency
and higher standards of quality and rationality. «Debureaucratisa-
tion calls for clarification and reinforcement of the authority of
Public Administration, clarification either of hierarchical structures
and ranks or of decision powers (much confused and fragmented
at present), discipline and responsibility vis-i-vis the public, master,
not servant, of the services; along with expeditious and effective
decisions, under a permanent supervision. That depends on exter-
nal factors, like the officials’ greater technical and professional skill;
the eradication of irrational, redundant, erratic circuits and struc-
tures, and the abolition of the rule of concentration of decision-
making power in the main instance [...] In the long term, it es-
pecially requires a permanent control —antibureaucratic and, above

A
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substantiated when «they affect the legally protected rights and in-
terests of the citizens» (article 268, paragraph 2). Interested parties
have the right to appeal against any unlawful administrative deci-
sion affecting their legally protected rights and interests — access to
the administrative justice being secured as well.

111. Alternatively, the basic law provides that ordinary law may im-
pose restrictions on the erights of expression, meeting, demonstra-
tion, association and collective, petition, and on the electoral ca-
pacity of the permanent cadres of the military and security forces
on active dutys, but «as strictly required by their peculiar functionss
(article 270). Officials and staff of the State and other public bod-
ies are liable to civil, eriminal and disciplinary proceedings in respect
of sactions and omissions petformed in the exercise and because of
their functions which result in infringements of the legally protected
rights and interests of the citizenss (article 271, paragraph 1). When
an official acts «in accordance with orders or instructions on a serv-
ice matter from his legitimate superior shall not be held lhable
provided that he previously requested or required that they should
be given or confirmed in writing»; the duty of obedience ceases
ewhenever the carrying out of orders or instructions involves com-
mitting some criminal offences (article 271, paragraphs 2 and 3).

112. The Portuguese central administrative authorities comprise or-
dinary services and services with financial autonomy. The former en-
compass civil services in general which, according to the recent foun-
dations of the public accountancy, usually have sadministrative
autonomy for the running of ordinary matters and which finds its ex-
pression in the power of the ruling people to authorise spending as
well as to take final and enforceable decisions within the same frame-
works (article 2, paragraph 1, of Law no. 8/90, of 20 February).
Members of Government are empowered to direct, supervise and
exercise oversight of administrative services as well as to perform all
the rasks other than those within the scope of the running of ordi-
nary affairs; the planning organs are entitled to intervene when the
approval of plans and programmes is at stake, namely the so-called
Investment and Expenditure Plan for the Development of Central
Administration (PIDDAC). The organisation of the services with ad-
ministrative autonomy sshall comply with basic principles of unifor-
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and must be transcended. The administration-State is called upon
to discharge new functions — bound up with solidarity and eco-
nomic balance, modernisation and reform of the society. As Pierre
Rosanvallon wrote, «the State's pedagogic and paternalistic behaviour
vis-i-vis the society loses its legitimacy and its raison d'étres (%),
Whereas in the 1960s, the modernising State derived its strength
from its capacity to anticipate society, today, «a full-grown country
can not bear any longer being told de haut en bas what it must
or need not dos (*). Society acquires, therefore, further spaces of
autonomy — on the basis of a fresh relationship, rather than out
of spontaneity, between public and private spheres that may con-
tribute to the interpenetration of positive factors, on either side. It
is a State of solidarity that is being built, in place of the State which
founded the society — the pedagogical paternalistic State. . . Thus,
the problem of the administration-State will not be solved only by
its becoming reduced, but by a clear-cut definition of its functions
and an understanding of the principle of subsidiarity — that must
be matched by an effort to consider the results and a perception
of the need to improve the representation of the society and the
participation by the citizens. . .

2. The Autonomous Regions

115. The Atlantic islands of Azores and Madeira lived under an en-
dowment regime untl the 16th century (1582), when captains-gencral
were for the first time appointed by Filipe Il and given extensive
powers, both military and administrative. But only under the Mar-
quis of Pombal did the figure of the endowee disappear (1766); later,
the autonomous districts —one in Madeira (Funchal) and three in
Azores (Ponta Delgada, Angra do Heroismo, and Horta)— came
into being in 1836. It was the so-called antonomons regime of the
irlands, which, although tending to be decentralised and despite
municipal authorities being empowered to dispose of a certain State
revenue, on condition of defraying some public expenditure, had

(%) L'Etat en France — de 1789 @ wos gowrs, Seuil, Paris, 1989, p. 267.
(*) Simon Nora, «Servir |'Etats, in Le Débar, no, 40, May-September, 1986,
p. 102.
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118. The ministers for the Republic are the representatives in each
autonomous region of the sovereignty of the Republic; they are ap-
pointed and dismissed by the President of the Republic, on proposal
of the Government and after consultation with the Council of Stare.
The ministers for the Republic are assigned the task of co-ordinating
the work of the central departments of the State, in so far as it af-
fects the interests of the region, and of supervising the administra-
tive functions performed by the State in the region. They are enti-
tled to attend the meectings of the Council of Ministers matters
relating to the regions are to be discussed.

119. The autonomous regions have the powers defined below, which
will be further specified in their political and administrative statutes:
to legislate on such matters of specific interest to the regions as are
not within the exclusive powers of the organs of supreme authority;
to legislate on similar matters, authorised by the Assembly of the
Republic, when such matters fall within the competence of the or-
gans of supreme authority; to exercise the right of legislative initia-
tive; to exercise the executive power with which they were vested.

120. The exercise of therr powers of taxation is particularly relevant,
since it comprises the right to dispose of revenue obtained by way
of levying taxes in the regions, and other revenue assigned to them;
the right to allocate that revenue to their expenses, and to adopt
the national tax system to regional specificities, in accordance with
the provisions of the framework faw of the Assembly of the Repub-
lic. It also falls within the competence of the regions to approve
the regional economic plan, the regional budget and the accounts
of the region; to participate in the definition and implementation
of the fiscal, monetary, financial, and foreign exchange policies; to
participate in the definition of policies concerning the territorial
waters and the exclusive economic zone, and in the negotiations con-
cerning international treaties and agreements of direct concern to
them.

The autonomous regions may exercise the right of legislative in-
itiative by submitting bills and motions to the Assembly of the
Republic. They may also exercise the right of initiative as regards
their political and administrative statutes; the draft statutes are pre-
pared by the regional legislative assemblies and submitted to the
Assembly of the Republic for discussion and approval. Where the
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122, The Political and Administrative Statute of the Auronomous
Region of Azores that is currently in force dates from 1980 and 1987
(Law no. 9/87, of 26 March, which modified Law no. 30/80, of
5 August).

The archipelago of Azores comprises the following islands: Santa
Maria, 8. Miguel, Terceira, Graciosa, 5. Jorge, Pico, Faial, Flores,
and Corvo, Owing to its islands lying scattered as to their geographic
position, the Statute provides for the Regional Assembly meeting
place to be located in Horta as well as it stipulates that the seats
of the Regional Government departments should be installed in An-
gra do Heroismo, Horta and Ponta Delgada, as the Assembly thinks
fit. «The Regional Assembly is composed of members elected by
universal, direct, and secret suffrage, in accordance with the princi-
ple of proportional representation, by constituencies.» (Article 10 of
the Statute.) Each island forms a constituency; each constituency elects
two members of the Assembly plus one for every 6,000 or fraction
over 1,000 electors enrolled therein. There are two other constituen-
cies — one comprises Azorean people residing outside the ar-
chipelago, but in Portuguese territory; Azorean people residing
abroad form another constituency. The members of the Assembly
are elected for a four-year term of office.

The Regional Government, which conducts the region's general
policy, is composed of its President, the regional secretaries and
under-secretaries, if any, The number, titles and powers of regional
secretaries and under-secretaries, as well as the structure of their
departments, are laid down in regional legislative decrees. As regards
the regional administration, the Political and Administrative Starute
of the Azores provides for an advisory body, the Coumced of the Is-
land, to be set up in any island of more than one municipality,
The Council is made up of the chairmen of municipal assemblies
and municipal chambers of the island concerned, and a chairman
of a parish committee appointed by each municipal assembly. Mem-
bers of the Regional Assembly may attend, without the right to vote,
the meetings of the Council of the Island, in so far as they represent
the constituency of the island. Whenever circumstances so require,
the Regional Government must appoint a delegate who «will
represent it, will exercise such powers and secure such tasks as may
be entrusted to him/her by law, regularly, or by delegations (arti-
cle 83, paragraph 1, of the Statute) in every island. A delegacy of
each regional secretariat may be set up in each island,
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and the extent to which they represent a factor for the development
based upon decentralisation and community autonomy.

First, we must say that real differences coexist within the Por-
tuguese territory (such as, for instance, those of contrasting areas
like Minho and Alentejo), though not to a high degree; further-
more, there is patently a continuity, sometimes intermittent, either
on the sea fringe or in the inland. On the other hand, the Por-
tuguese people are the product of a complicated combination of mul-
tple ethnic groups which constitute an interesting melting pot
without the existence of consistent ethnic groups in well defined
regions or areas (°).

The linguistic unity is an element worthy of mention, owing to
its aggregaring funcrion, whereas a plurality of languages can be easily
found in countless European countries. Local dialects (meirandés, bar-
roguenbho) are much circumscribed, they are not used in writing,
and only a very small number of people make use of them. It is
important to stress the religious, cultural and political unity — and
thereto it must be added the ancientness of the Nation-State, born
eight hundred years ago, which appears as a historic datum.
Nevertheless, if it is certain that the political and cultural unity is
undeniable, it is no less true that it has been the setting to a highly
centralised State and a political system profoundly isolated from the
civil society. At times, the North rebelled against the South, the
inland against the seaboard, the country against the town, but the
homogeneity did not allow the necessary transfer of antagonisms be-
tween groups and social classes and the insututional chanelling of
creative, innovative and self-organised movements. There has been,
after all, no dynamics of a society, independently of the State,

The Portuguese Regions

127. It is a customary division the one that was suggested by Amorim
Girfio in 1933 whereby it was intended to replace the concept of

(?) The case of Miranda, in the domain of the mirandés, a dialect, 15 a parti-
cular consequence of the non-conformities between the limits of the Roman con-
vents and the Portuguese border. Here we see a wedpe of the conventur of Astorga
in the Bracara territory, Moreover, the importance of the abovementioned Roman
frontiers was precisely emphasised by Jaime Cortesio and Menendez Pidal.
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If the scholars do not come to an understanding, if «polymor-
phismss render it hard to draw the line of demarcation —specially
as concerns the Central Seaboard—, if the administrative reforms
of the two past hundred years successively came to nothing, if the
endeavours made towards development and decentralisation call for
great care lest they might be futile, it is not possible to think of
radically changing mentalities and organisation by means of a region-
alisation tending to be as centralising as it has ever been.

In this respect, it is interesting that the division of the territory
has arisen so much controversy. The interest of the localities, the
competition and longstanding rivalry, the historical self-respect, all
these elements in the end weigh more than the voluntary combina-
tion of zeals.

On the basis of criteria of rationality, however two main alter-
natives appear: @) the division into large transverse sivips: North,
Centre, Tagus Valley, Alentejo and Algarve; &) the division of the
North tnto sirips horizonitally and vertically delimited: Littoral North,
Interior North, Littoral Beira, Interior Beira, Estremadura-Tagus Val-
ley. The existing regional co-ordination commissions correspond with
the former alternative. But we are still far from, in practice, en-
shrining the administrative regions, as is expressly set forth in the
Constitution,

4. Local Authorities — As from Municipalities

128. The history of the Portuguese municipality has been under-
lined by various authors like Alexandre Herculano or Henriques
Nogueira, who see the Roman municipality —in its origin an ur-
ban, native community, subjected to Rome and, later, during the
Empire, a city governed by Roman laws through its citizens'
decisions— as the forefather of the modern municipal authority.

Throughout the Visigothic dominion prevailed the organisation
inherited from the Roman occupation, whilst during the Mussul-
man period the cities were subordinated to the caliph. In the Chris-
rian Reconquest stage, the organisation of the municipalities became
much diversified, under the law of the charters — documents govern-
ing the relationship between the settlers or the inhabitants of the
towns and the Crown or the Landlord, mainly in administrative and
fiscal matters.






Pubilic Administration 120

tive and consultative powers., The history of the administrative codes,
which started in 1836 on the initative of Passos Manuel, will cor-
respond to a swinging and cyclical movement, with alternated periods
of centralising and decentralising solutions. The year of 1836 wit-
nessed an orientation towards an increase in the municipal powers,
and the Town Hall, elected by the people, saw its decision-making
power extended, and its Chairman thenceforth elected by itself. The
central power was represented in the municipality by the council
administrator and in the district (larger circumscription) by the ad-
ministrator general.

In 1842, Costa Cabral had a code approved whereby the juris-
diction of the magistrates appointed by the Government (council
administrator and civil governor) prevailed, with strict oversight with
regard to the collegiate bodies (Municipal Chamber, Municipal Coun-
cil, and General Committee of the District). Such centralising guide-
lines, however, would not be pur into question until thirty years
later by the 1878 Code, known after its proponent's name
—Rodrigues Sampaio— which displayed its centralising nature, and
whereby the Chambers, District General Committees and Parish
Councils were assigned important tasks of their own. The Code of
1886 (José Luciano de Castro), in line with the former, established
for Lisbon and Oporto a special system and the representation of
minorities in the administrative bodies. This Code would undergo
extensive changes in 1892 during the Government of José Dias Fer-
reira, in the direction of a reduction in the powers of the local
authorities with a view to dealing with the grave economic and finan-
cial crisis prevailing at that time, The much centralising nature of
the next 1895-1896 Code (Jodo Franco), and the grantng of exten-
sive powers to the Government representatives followed in that line,

131. With the Republic, the 1878 Code was restored, and the Code
of 1896 applied on a subsidiary ‘basis. Despite the decentralising
trend, within the scope of the principles, the regime of 1910 failed
to enact an Administrative Code, and merely approved Act no. 88,
of 7 August 1913 — only as concerned the organisation, working
and powers of the administrative bodies. By contrast, the regime
which followed the movement of 28 May 1926 adopted, in the thir-
ties, a Code (1936-1940) understandably centralising in its orienta-
tion, the framer of which was Professor Marcello Caetano. There we
see the clear predominance of the administrative magistrates — civil

]
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The Chamber is the «corporate executive organ of the municipal
authority, elected by the citizens entitled to vote who are residents
in its area; the chairman shall be the candidate who heads the list
that received the most votess (article 252 of the Constitution). The
Chamber 15 composed of councillors, in a number that varies (14
in Lisbon, 12 in Oporto, decreasing until 4 in municipal authori-
ties of 20,000 or less electors). Among its tasks, the Chamber must
implement and put into effece the decisions of the Municipal As-
sembly; draw up the annual plan of activities and the budget, as
well as the amendments and revisions concerning them, and pro-
mote their implementation; supervise the management and direc-
tion of the staff in the service of the municipal authority. Undenia-
bly, the powers of the Municipal Chamber in matters of urban
planning and building are particularly relevant. The Chairman of
the Municipal Chamber is the legal representative of the municipal
authority and, in his capacity as such, he has the power to institute
proceedings on its behalf; in addition, he must implement the de-
cisions of the Municipal Chamber, and co-ordinate the municipal
affairs.

The Municipal Assembly may establish a Municipal Council as
an advisory body, being necessary that its membership should en-
sure fair representation of the economic, social, cultural and profes-
sional organisations of the municipal area.

Municipal authorities, which may form associations and federa-
tions for the administration of common interests, are entitled to share
in the receipts from direct taxation. Accordingly, for the time be-
ing the municipal authorities' source of tax revenue lies in the
municipal tax, the automobile tax, and the conveyancing tax — apart
from a proportion of the value added rax on taxable earnings from
touristic activities, and from several rates, tariffs and fines. Local
authorities also receive a state grant from the Equalization Fund in
the form of a given amount that is re-allocated from the State Budgert
to the municipal authorities every year (cf. Act no. 1/87, of 6

January).

134. Below the mumicipal autbority there i1s the parish, whose
representative bodies are the Parish Assembly and the Parish Com-
mittee, The Assembly is elected by the citizens entitled to vote who
are residents within the parish, under the proportional representa-
tion system. The Commuittee is the executive body of the parish,
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Attached to each region there will be a representative of the
Government, who will exercise powers with respect to the local
authorities in the area; he/she will replace the existing civil pover-
nor, who has jurisdiction within the district,

With a view to intensifying the participation of the population
in local administrative life, the Constitution makes provision for the
existence of neighbourhood organisations, which will enjoy the rights
of petition with respect to matters of common interest and of par-
tcipation in the Parish Assembly through their representatives,
although not being entitled to vote (7).

(") On this chapter, see: Marcello Caetano, Mawwal de Diresto Administrativo,
cit., particularly vol. 1; Histdria do Diresto Portugwés, vol. 1, Lisbon, 1981; the
article «Concelhos, in Exciclopédia Verbo de Cultura; and Diogo Freitas do Amaral,
Direito Adwenistrativo, reproduced papers, Lisbon, 1. 1986, n, 1984, ,
1984-1985; José Manuel Sérvulo Correia, Nogder de Direito Administrativo, 1, Lis-
bon, 1982; Nuno Espinosa Gomes da Silva, Hetora do Diredto Portugués, copied,
Lisbon, 1969, As concerns the financial wopic, see: A, L. Sousa Franco, Fimamgas
Piiblicas & Direito Financerro, Coimbra, 1986; Eduardo Paz Ferreira, As Finangas
Regionars, Lisbon, 1983%; ]. ]. Tewxeira Ribeiro, Ligdes de Finangas Pibilicas, 3rd
cd., Coimbra, 1989; Vasco Valdez Matias, Contributo para o Estwdo das Finangas
Munieipais em Portupal, Coimbra, 1987.
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omy. The 1982 and 1989 Amendment Acts have confirmed it, Com-
petition prevailed over control and regulation over rigid planning

of the future.

137. Article 80 of the Constitution contains an enumeration of the
principles which it considers the foundations of the economic or-
ganisation, namely:

@) Subordination of economic power to democratic political
power;

b) Coexistence of the public, the private and the co-operative
and social sectors with respect to the ownership of the means of
production;

¢) Collective ownership of means of production and land as re-
quired by the public interest, and of the natural resources as well;

) Democratic planning of the economy;

¢) Protection of the co-operative and social sector with respect
to the ownership of the means of production;

/) Democratic intervention of the workers.

Here we see the principles underlying what may be labelled the
static model for the economy. The framer of the Constitution specifics
the need of the economic power to subordinate itself to the
democratic political power and makes an express provision for the
existence of a model with a mixed economy — by way of the com-
petition between the different sectors of ownership. And 1t 1s upon
these two pillars that references are made to the collective owner-
ship of the basic means of production, to the democratic planning
and the intervention of the workers — and, further, there is the
appeal to a dynamic perspective of transformartion expressed by the
development of social ownership.

The complementarity between the State and the market, berween
public and social and private economies appears thus as a corollary
of the enshrinment of a multipolar economy.

138. Nevertheless, the drafter of the Constitution felt the need to
clearly define the basic options of the transforming model; there-
fore, he translated them into «prime duties of the States, as set forth
in article 81. As Vital Moreira and Gomes Canotilho wrote, it is
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of economic power and all practices that are harmful to the com-
mon interest — nevertheless, the need to ensure the fair competi-
ton in business was retainted.

Article 83, in turn, instead of providing for the intervention,
nationalisation and socialisation, stipulates that it is incumbent upon
the law to define «the ways and means of collective interference in
and the collective ownership of the means of production and land
as well as the criteria for fixing the corresponding compensations,
The concept of collective ownership was rendered flexible — the ways
and means of its achievement will be defined by law. Such is a mat-
ter pertaining to the relativelly reserved legislative powers of the As-
sembly of the Republic — which will encompass the definition of
the ways and means of intervention with, expropriation, nationali-
sation and privatisation of the means of production and land for
public purposes, as well as the criteria for determining compensa-
tion in such cases (article 168, paragraph 11).

As far as the abandoned means of production are concerned, pro-
vision was made, besides expropriation, for them to be compulsorily
given out on lease or to a concessionaire under exceptional condi-
tions to be laid down by the law, the Assembly of the Republic
or the Government where it has been authorised to the effect [aru-
cles 89 and 168, paragraph 1, /)].

The principle of the development of social property, complemen-
tary to the collective ownership, ceases to benefit by the former au-
tonomous approach which is mentioned only in the said article 80
(Fundamental principles).

140. «The re-privausation of the ownership of or the entitlement
to exploit the means of production and other property nationalised
after 25 April 1974» will be carried out only if in compliance with
a framework-law adopted by the abrolute majority of the members
of the Assembly entitled to sit therein (article 85).
Consequently, the principle of the irreversibility of nationalisa-
tions was deleted, although, once it was left outside the material
limits to the revision of the Constitution, it could at all times have
been amended by the Assembly, provided that the amending rules
laid down in article 284 and article 286 were obsetved. Article 83
(of the Constitution before the revision) laid down a provision of
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fundamental ones; accordingly, it is subjected to the principle en-
shrined in arvicle 18, whereby a constitutional provision relating to
fundamental rights and freedoms is directly applicable, regardless
of any complementary legislation (cf. article 17). Free enterprise en-
compasses freedom to commence an economic activity and to run
a business, and must be read together with the right to private
property, laid down in article 62. If it is certain that some authors
consider this right to be merely a ught to property, in other words,
a right to freedom from expropriation or requisition of property by
the State or third persons, except for public purposes and against
the payment of compensation, the truth is that we are before a posi-
tive right; on the martter, Professor Sousa Franco said that the for-
mula employed aims to sintencionally cover both the ownership as
a real right to property and the right of appropriation — that is
to say, the individual's right to appropriate any property to use for
his own needss (?).

The narrow conception has therefore no literal or substancial coun-
terpart in the constitutional provision; hence, there is the express
and positive recognition of the right to private property, encompass-
ing the right to transfer ster vivor and mortis canse. Here again
we see a right of a type similar to the fundamental rights and free-
doms, susceptible of direct application and binding on all public
and private bodies. Certainly, by drawing the line between the right
to property and free exercise of private enterprise, the Constitution
does not include the safeguard of the latter into the definition of
the former. Nevertheless, we can not dissociate both realities. Either
the positive content of or the limits to the right to private inter-
prise in the end have a bearing, in practice, on the use and enjoy-
ment of property — either reality being essential for the definition
of the static model of economy above-mentioned. Artention should
further be drawn to article 61, which, by placing restrictions on the
free exercise of private enterprise —in other words, by taking full
account of private enterprise as a tool for the collective development
and compliance with the legal framework as a requirement— in-
vokes the social function as a barrier to the exercise of economic
activity, which is inherent in the modern constitutions as well as
in contemporary law. Ordinary law provides numberless instances of

(%) «aA Revisio da Constituicio Econdmicas, sep. of Rewirta da Ordem dos Ad-
vogados, Lisbon, 1982, p. 43,
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graph 1), Public intervention in the management ol private busi-
nesses is permitted «only on a temporary basis, where the law ex-
pressly provides to that effect and, as a rule, subsequently to a ju-
dicial decisions (article 87, paragraph 2).

A provision was retained by article 87, paragraph 3, which reads:
«The law shall determine which are the basic sectors where the ac-
tivity of private businesses and other entities of the same nature is
forbidden.s These are the contours of the principle of subordina-
tion power to the democratic political power — and it falls within
the competence of the Assembly of the Republic, by virtue of the
provision of article 168, paragraph 1, y) (relatively reserved power),
to determine the sectors with respect to the ownership of the means
of production, including the basic sectors in which private businesses
and other bodies alike shall not operate.

143. The delimitation of sectors act Law no. 46/77, of 8 July, as
amended by the Decree-Law no. 406/83, of 19 November, and
Decree-Law no. 449/88, of 10 December) distinguishes the situa-
tions below, as follows:

«1) Exclusive power — In the present case, it is established that
the companies operating directly in any of the following activities:
waterworks, treatment, distribution of water to serve public supply
purposes; sewerage; postal services; railway network (operating at pub-
lic level); exploitation of maritime ports, and airports shall belong
to the public sector. The exclusive power refers to businesses with
a total state-owned capital, save for the cases of continuation of the
operation of societies with private capital existing at the date of pub-
licadion of the law and within the respective current operating frame-
work.

i) Control reserva — Provision is made for the Government to
authorise ‘in exceptional cases and on imperative grounds' the ex-
ercise of business in the arms build up sector by ‘companies built
by a process of association of a state-owned corporation sharing a
majority of the capital stock and other bodies, namely foreign ones,
provided that the latter have exclusive rights of technological na-
ture that are not susceptible of negociation in other appropriate man-
ner, or have a dominant position in international markets of
olygopolist structure, in which the public sector in itself has no capa-
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major options must be accompanied by a report on the major over-
all and secrorial options and the reasons therefor. It lies with the
Government to coordinate the implementation of the plans; that
coordination must be decentralised with respect to both the regions
and the sectors [articles 93 and 164, 4)).

The instrumental duality for the approval of the planning tools
still remains. The major options of each plan shall always be ap-
proved by Parliament — whilst the references to the long-term and
medium-term plans, as individualised instruments, were deleted, The
Government &5 still vested with the duty to approve the plans,

145, The National Planning Council came into being by virtue of
the 1989 Amendment Act in order to replace the Economic and So-
cial Council; it was intended to act as a body for consultation and
concertation in the field of economic and social policies. It will par-
ticipate in the preparation of the development plans and will per-
form such tasks as may be assigned to it by law. The membership
of the Council must be determined by the Assembly of the Repub-
lic, or by the Government, duly authorised by the former to the
effect; representatives of the Government, of the organisations
representing the workers and of those representing the economic
activities, representatives of the autonomous regions and the lo-
cal authorities will have a seat in the Council [article 168, para-
praph 1, m)].

The Economic and Social Council performs the duties of the
former National Planning Council and is likely to discharge the func-
tions that are currently entrusted to the Permanent Council for the
Social Concertation. Here lies the reason for the special reference
to concertation that was introduced by the framers of the Amend-
ment Act.

146. In line with the 1982 Amendment Act, the agrarian reform
ceased to be one of the prime duties of the State, in 1989; hen-
ceforth, article 81, subparagraph 4), deals with the suppression of
the very large estates and the reorganisation of very small farms. The
political and ideological burden was substantially alleviated in this
field and the heading relating to the Agricultural Policy and the
Agrarian Reform pave way to another that reads: the Agricultural,
Commercial and Industrial Policies.
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In respect of the objectives of the industrial policy (article 103),
there is an orientation towards «increasing the industrial production
against a framework of modernisation, adjustment of soctal and eco-
nomic interests and international integration of the Portuguese econ-
omys; «reinforcement of industrial and technological innovations;
«increasing the competitive and productivity of industries; assistance
to small and medium-sized businesses and more generally to initia-
tives that creat jobs, increase exports or replace importss and «as-
sistance with a view to giving international prominence to Portuguese
companiess.

3. Budget and Public Finance

147. As far as the public financial Constitution is concerned, the
following aspects deserve being mentioned:

@) The Budget of the State is approved by the Assembly of the
Republic, in a monistic system, the Government being entrusted with
powers only to implement it;

&) The Budget is drawn up every year «in accordance with the
major options of the annual plans (article 108, paragraph 2);

¢) The Budget of the State contains the details of the receipts
and expenditure of the State, including the revenue and expendi-
ture of the autonomous funds and departments and the budger of
the social security;

d) It is further provided (article 109, paragraph 3) that the draft
Budget must be accompanied by reports on the foreseeable develop-
ment to the major macroeconomic aggregates that have a bearing
on the Budget, as well as the money supply and its counterparts;
the reasons for the differences in the anticipated receipts and ex-
penditure with respect to the previous Budger; the national debr,
the treasurer’s transactions and the Treasury accounts; the situation
with respect to the autonomous funds and departments; the situa-
tion of the National Health Service; the budgetary relations with
the autonomous regions; the financial transfers between Portugal and
the outside world that have a bearing on the Budget; the tax con-
cessions and the corresponding foresecable loss in receipts;

e) And, besides, it is reaffirmed that the Budget is a single unit
and must specify the expenditure according to the applicable organic
or functional classification so as to thwart the existence of secret

i}
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¢) «T'o perform other duties conferred to it by law.»

The framer of the revision of the Constitution explicitly laid down
the Court of Audit's highest supervising function, and therefore this
body is not confined to simply scrutinise ethe lawfulness of public
expenditures and the judgement on ssuch accounts as shall be re-
quired by law to be submitted to its.

149, Reference must now be made to the regional finance, in so far
as their own taxation powers are concerned. In what concerns arti-
cle 229, subparagraph 1), to the power to dispose of the revenue ob-
tained by taxation exercised in the regions and of other revenue as-
signed to them and to allocate that revenue to their expenses, it was
added in 1989 the possibility for the regions to adapt the national
[iseal system to regional specificities in harmony with the provisions
of the framework law of the Assembly of the Repubiic. Here we see
the assertion of the primacy of the powers of the Assembly of the
Republic as regards the fiscal system, by enabling a framework law
to establish the fundamental principles that the regional adaptations
must observe. Such elucidation threw light on the configuration of
the regional taxation power — it encompasses, thus, not only the right
to profit by all revenue obtained in the region, but the possibility
to introduce adapiations in the fiscal system as well, with due regard
to the provisions of a framework law. Hence, this taxation power does
not put the national fiscal system into question.

In the financial context, it should be recalled that the questions
and acts of a budgetary, fiscal or financial nature will not be the
subject of a referendum — as to the financial sphere, the legislator
meant to cover the issues of the financing of the economy, currency,
credit operations. Meanwhile, contrary to what would be deemed
appropriate, the framer of the Amendment Act did not provide for
a budgetary framework law to be included among the new organic
laws [article 167, @) and ¢)], which will not facilitate interaction be-
tween that law and the budgetary laws.

4. An Open Economy

150, What conclusions can we draw from all that has been said?
We discern a serious concern to enshrine, unequivocally, an open
economy with the coexistence and complementarity of sectors —
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(efficiency); &) the regulation of the economic life — of competi-
tion and conflicts; ¢) the institutionalisation of a social State by
eradicating imbalances and inequalities. There is an open system,
the directive constraints of which may give way to flexible and lighter
tools that enable the assertion of innovation and criativity, in com-
pliance with the conditioning principle of the majority vote. The
fortunes of economy and society will depend on the will, on con-
tingencies and interests. The basic law defines the area where those
fortunes are to be decided — it is not its duty to bar the paths of
the future nor the vital force of the subjects that must face them,
The constituent compromise does not stop at a given moment. [t
continues.

We watch, thus, the constitntional compromise grow stronger —
by defining the rules of the game and pointing to directions which,
without harming the creativity and the autonomy of economy and
society, are meant to foster, with equity and efficiency, the enhance-
ment of man, individually and jointy. It is not the imposition of
a pattern, whatever it may be, that is at stake; instead, it is the
use of conditions which will likely favour an innovative mediation
between the ethico-juridical values and facts, between principles,
directives and interests. The programme and the idea of promoting
the enhancement become less rigid, grow more flexible, giving scope
to movement, which does not mean that they cease to be exacting.
It is the gradual reform of society and economy that is ac issue (*).

(*) On the subject, see: A. L. Sousa Franco, «Sistema financeiro ¢ constitui-
¢io financeira no texto constitucional de 1976+, in Extwdos sobre a Constitnigio,
dir. Jorge Miranda, cit., vol. m; A. L. Sousa Franco, Nogder de Direito da Econo-
weta, Lishon, 1982-1983; A. L. Sousa Franco, Fiwawgas Phiblicas ¢ Direito Frnan-
cetro, Coimbra, 1987; Anténio Menczes Cordeiro, Direifo da Ecomowida, 1, Lisbon,
1986; Carlos da Mota Pinto, Diredite Phiblico oa Ecoromiea, Coimbra, 1981; Gui- -
lherme d'Oliveira Maruns, Lipdes sobre a Constitwigdo Econtmica Poriugnesa, 2
vols,, Lisbon, 1983-1985; Jorge Mimanda, Direiio aa Feoromea, Lisbon, 1982-1983;
J. J. Teixecira Ribeiro, Ligdes dle Fimangas Piibiieas, 3rd ed., Coimbra, 1989; Luis
5. Cabral Moncada, Dreifo Beondmrco, Coumbra, 1986; Manuel Afonso Vaz, Drrerfo
Fcondmirco — A Ordem Econémica Portwguesa, Coimbra, 2nd ed., 1990; Marcelo
Rebelo de Sousa, «10 questdes sobre a Constituigio, o Orgamento € o Planos, in
Nor Dez Amor aa Comstitwigdo, cit.
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Fiscal System and Social Security

152. The history of the tax system in Porrugal is dominated during
the last two centuries by successive attempts to create systems capa-
ble of generating the revenue necessary to defray the public expen-
diture and to guarantee its being brought as near as possible the
models prevailing in Europe. Nevertheless, difficultues have always
arisen as soon as the legislative measures taken by the public authori-
ties were to be applied. On the one side, the economic disorganisa-
tion had some weight, hampering the generation of the required
wealth in order for a stable taxation to meet the public needs —
since the Napoleonic invasions (1807-1811) to the Patuleia
(1846-1847), including the civil war between Miguelists and Liberals,
ended in the Evora Monte Convention, there had been no possibil-
ity for the State to ensure a regular and continuous revenue; on the
other side, society opposed the application of the liberal principle
of taxation tending to generalisation. It was apainst such a back-
ground that, in the 19th and 20th centuries, several attempts were
made, with different issues, to establish such tax systems as were
compatible with the new political and economic conceptions of that
time,
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1. A Turbulent Story

153. Let us briefly approach the essential of those multiple attempts.

It was in 1832 that Mouzinho da Silveira abolished, by the Decree
of 19 April, the transfer tax on movables and livestock, except for
sales and exchange of freehold land, in respect of which the rate
was decreased by 5 %, likewise, were abolished tolls and all the laws,
by-laws, provisions, charters, edicts, and Council licences to import
or export and, further, the relegos and all decisions to the effect
that free trade was restricted within the territory and its dominions.
The free-trading policy had come into effect. In the period follow-
ing the peace made in 1834, the reorganisation took a long time
and it could be cleatly seen how hard it had become for the Govern-
ment to obtain receipts. Therefore, some piecemeal measures were
introduced, for instance, in respect of the stamp duty or death or
gift taxes.

154, When Costa Cabral came into office, and subsequently to the
restoration of the Charter (1842), a systematic attempt was initiated
at reforming the tax system. The works for the drawing up of the
Country's Geographical Charter started. It was necessary that the tax-
ation process should be made easier. The old scheme of the tfenths,
reminiscent of the war tithes enacted by the Cortes of Lisbon of 1641,
still persisted. On 19 April 1845, the Government published some
legislation whereby direct taxes were reduced to three —property,
profits, and persomnal income— in accordance with the @llotment
scheme, being established a fixed amount to be collected annually
which was apportioned among the taxpayers. The opposing reactions
soon made themselves felt. The drawing up of the register of estate
met with a lot of resistance offered by the population, often by the
force of arms. Furthermore, the country was suffering from the ef-
fects of an economic depression. .. All this made for the mobilisa-
tion of the Government's opponents, who took advantage of the
nuclei of popular revolt — first, Marta &z Fonte and afterwards the
Patuleia, As a result of such fierce opposition, the new laws were

repealed to placate the hostility. And eivil strife was inevitable in
the end (1846-1847) ...
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meant to act upon the circumstances undoubtedly. Resistance re-
surfaced nevertheless. The fate of the important reform of 1922 was
thus inevitably its failing to be implemented. It merely appeared
on the Diario do Governo,

158. Nevertheless, under the military dictatorship, Professor Oliveira
Salazar was responsible for profound changes in the system, issued
in April 1929, which were made effective. The fundamental aspects
of such a transformation were as follows: the rural property tax be-
came less heavy and the property value was subject to an automatic
updating; the urban property tax maintained its rate buc the ca-
dastre was reorganised, as was the computation of taxable income;
the industrial tax comprised three groups: A — businesses whose
actual turnover was impossible to assess were applied a fixed rate;
B — tax was levied on capital corrected by stock exchange rates;
C — tax was to be levied on presumptive profits, these being cal-
culated according to the turnover; it was introduced the occupational
tax to be collected from employees, self-employed individuals, with
the exception of civil servants; and it was retained, in addition, the
complementary tax as an income tax corrective, the conveyancing
tax and death and gift duties were made less heavy. Oliveira Sala-
zar replaced the @etual income method of raxation with the wormal
income one — aimed at securing a more regular flow of the State
revenue and more simplicity and objectivity, namely as regarded the
raxpayer's protection against fiscal authorities. That was the view of
the Government.

159. With several adjustments, that system was in force until the
fifties, when the Fiscal Reform Committee (1957), under the chair-
manship of Professor Teixeira Ribeiro, set to work in order to pre-
pare a new system, based on real taxation and on the introduction
of personalising factors. The reform (1957-1966) retained the taxa-
tion by schedules, and came to include income until then exempt
from taxation (for example, capital gains) and rationalised the taxa-
tion on consumption. Therefore, the Conveyance Tax Code and
Death and Gift Duties Code (1958) came into being, as did the
Professional Tax Code (1962); the Capital Tax Code (1962) divided
into two sections, one dealing with income from borrowed capital
and the other with income from the investment of capitals in busi-
nesses; the Industrial Tax Code (1963), with three sections — big
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provided that businesses should be taxed fundamentally on their real
income, and the tax on inheritances and donations should be progres-
sive «so as to make for equality among citizenss. Consumer taxes
would aim «to adapt the structure of consumption to the evolution
of the needs of economic development and social justice and the
sald taxes shall bear heavily on luxury arricles,

161. The laying of the foundation stone of the tax reform coincided
with the adoption of the Value Added Tax Code — dictated by
the accession of Portugal to European Communities, account being
taken of the latter's financing system which currently is partly linked
to a percentage of the VAT collection in each member State.

Established by the Decree-Law no. 394-B/84, of 26 December,
the Value Added Tax (VAT) is levied on the transfer of goods and
services rendered in Portugal apainst payment and on import of
goods. It is a general multiphase tax on expenditure that replaced
the former purchase tax. In principle, «the tax base for the transfer
of goods and rendering of services subject to the tax i1s the value
of the consideration obtained or due to be obtained from the pur-
chaser or consignee or a third partys (article 16, pagraphe 1, of the
VAT Code), whilst, as a rule, stax base of the goods imported will
be the price paid or due to be paid by the importer where that
price constitutes the only considerations (article 17, paragraph 1, of
the said Code).

162. In Portugal, three rates apply: 8 % (as regards cerrain imports,
transfer of goods and rendering of services, relating to mineral water,
beer, ordinary wines, didactic material, electricity, petrol, diesel oil,
services provided by jurisconsults, lawyers and solicitors, medical-
sanitary assistance services, etc.); 30 % (applicable for instance to the
purchase of vinic brandy, perfumes, furs, precious stones, gold coins
and artifacts of precious or luxury materal); 17 % (for imports, trans-
fer of goods and rendering of services at large).

163. Being a tax designed to be calculated only on the basis of the
value added in each phase of the trading circuit, the tax payable
is computed by deducting from the tax assessed in taxable opera-
tions: the tax that has been applied to goods or services acquired
from other taxpayers; the tax that has been paid for imported goods;
the tax that has been paid for the acquisition of certain services where






Fisca! System and Socig!l Securfty 137

outcome of its activities in February 1987; in 1988, it was verified
that the Government had not entirely accepted the proposals put
forward by the Commission, having disapproved of certain concep-
tions considered by the Commission to be vital. The collapse of the
Government in 1987 and the dissolution of the Assembly of the
Republic accounted for the delay in the submission of the bill to
Parliament — it was during this period that, under pressure from
fiscal authorities, the above-mentioned changes were carried out.

In Professor Pitta e Cunha's view, the Commission on Fiscal Re-
form had to depart from «a highly debaseds system, sbrought to
light by the structural crisis of the public financess, rooted in the
last decade, and from the «flourishing of parallel economys, which
«among other deeper causes, would relate to the practice often fol-
lowed of aggravating the scope of tax incidence as the way, not rarely
Frusrratmg to achieve an increase in revenues. On the other hand,
the «growing seriousness of the problems raised by the economic
openness to the outside world, entailing certain restraintss, prompted
the legislator to consider the situation seriously (').

166. The Personal Income Tax (IRS), the Tax on the Income of Cor-
porate Bodies (IRC), and the Municipal Tax (CA) were created.

The IRS was intended to replace the mixed system of taxation
on individual income, by schedules, with the formula of unitary tax-
ation of the individual income as a whole. Thus, in accordance with
section 1 of the Code approved by the Decree-Law no. 442-A/88,
of 30 November, «tax is levied on all annual income of the follow-
ing categories, after making the specific deductions and adding the
tax credit thereto:

Category A — Income from employment;

Category B — Income from self-employment;

Category C — Income from commercial and industrial activities;
Category D — Income from agricultural activities;
Category E — Income from application of capirals;
Category F — Income from real estate;

Category G — Capital gains;

Category H — Pensions;

Category | — Income from other sourcess.

(') «A reforma fiscals, Revista da Ordem dos Advopados, September 1989, P, 1,
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its asscts value as determined according to the Valuation Code. The
following are exempt from the tax: property classified as national
monuments or urban property for housing purposes which has been
constructed or purchased for consideration for permanent residence
of the taxpayer or his/her family, for a period of ten years, provided
that the taxable value is not higher than 10,000,000 escudos.

The Municipal Tax rates are set at 0.8 % as regards rural property
and at between 1.1% and 1.3 % insofar as urban property is con-
cerned.

The revenue of the municipal tax is entrely appropriated by
municipal authorities, although assessment and collection lie with
the Directorate-General of Taxes and the Treasury correspondingly,
which act in their capacity as legal representatives of local authori-
ties for remuneration.

173. The Conveyance Tax and Death and Gifts Tax Code pertain-
ing to the 1957-1966 reform is still in force. The Conveyancing Tax
constitutes in its entirety the local authorities’ revenue, whereas the
Death and Gifts Tax belongs to the Central Government as revenue
for the State Budget.

The Death and Gifis Tax is levied on the net value of movable
and immovable property, acquired by virtue of a tansfer free of
charge — as inheritance, lepacy or donation. The tax is levied on
a progressive scale varying according to the value of the assets trans-
ferred and the kinship berween testator or donator and heir, lega-
tee or donatee. The rate is set at 4% as far as transfers up to
2,000,000 escudos are concerned, and up to 50 % as concerns the
transfers over 50,000,000 escudos in favour of third persons.

The Conveyancing Tax is levied on the transfer, against payment,
of ownership of real estate; the applicable rate is currently of 10 %
of the price of urban real estate ‘'or land for building; 8% for the
remaining cases, except for urban property intended for housing — in
which case the tax rate is lower, being applied on a progressive scale
until 15,000,000 escudos, and property for profic-taking purposes
of national interest — in which case the rate is ser at 4 %.

Furthermore, the Portuguese tax system comprises a set of specific
indirect taxes — apart from the general tax mentoned above, the
VAT. Among those specific raxes, mention should be made of the
following: duties on imported articles, levied by Customs; stamp
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who refused the State initiative in a field which they considered as
pertaining to them, and employers who were not willing to bear
the additional charges of a social insurance,

176. The Constitution of 1933 contained a provision whereby the
State encouraged and fostered the institutions of solidarity, welfare,
co-operation and mutual aid (article 41). However, the welfare sys-
tem was based on a contract of insurance, made compulsory by the
State with regard to certain categories. It presupposed the previous
payment of a fee and coexisted with mutual aid and social welfare
schemes. The corporativism of the State was in force at that time —
exherting influence on a plurality of schemes and the preference for
the public initiative. «From a financial point of view — says Profes-
sor Sousa Franco — it corresponded with a situation of capitalising
self-sufficiency on the part of the welfare institutions that resulted
from the light pecuniary burden of welfare charges and from the
fact that the need for social protection support was confined to a
small number of workers of industry and services (3).»

The organic structure started by resting upon the cater sindicars
de previdéncia (Welfare Boards), based on collective contracts at na-
tional level, and the caixar de reforma e previdéncia (Retirement
and Welfare Boards), created by those concerned and the Govern-
ment. After 1962, the caixas de previdéncia e abono de familia (Wel-
fare and Family Allowance Boards) were set up in each district and
provided immediate benefits, including the social and medical care;
and the Carxa Nacional de Pensder (Mational Pension Board) for the
payment of deferred benefits, such as the retirement pensions. The
civil service had a welfare system of its own — and still has —, which
is entrusted to the Caixe Geral de Aposentagdes (Retirement Board)
and to the Montepio dos Servidores do Estado (Civil Servant’s Pen-
sion Fund), under the management of the Carxa Geral de Depésitos,
and the ADSE (Assistence of State Agents in Sickness).

177. Under the 1976 Constitution, =everyone shall be entitled to
social security» (article 63, paragraph 1); it is incumbent upon the
State «to organise, coordinate and subsidise a unified and decentra-

(¥} Direito Fimanceiro e Finangar Pfiblicas, 1, Lisbon, 1982, p. 13,
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to justice and the courts with a view to asserting the rights and in-
terests which are protected by law, the community responsibility,
and the intervention of those concerned in the planning, mana-
gement, follow-up, and appreciation of the system and the way it
operates.

Management of the social security system lies with the State; the
administrative apparatus of the system is composed of both bodies
integrated in the direct public administration and social security in-
stitutions which are corporate bodies in public law.

The system is basically financed by contributions made by em-
ployers and beneficiaries alike, and State allocations as well.

179. Under the law, there are two social security schemes: the pemeral
welfare scheme and the mon-comtributory one. All citizens enrolled
in the former are beneficiaries thereof; those people who are in finan-
cial or social need and have not contributed to or are not covered
by the general schemes will benefit from the non-contributory
scheme. Social security benefits may be pecuniary or in kind, in the
latter case encompassing the use of services and social equipment.
Benefits derived from the same fact are not cumulative in principle
if the same protected interest is at stake,

Enrolment in the general welfare scheme is compulsory for either
employed or self-employed people, and, in case of workers whose
activity is subordinated to another entity, the respective employers.
The latter are moreover responsible for the enrolment in the general
welfare scheme of those people working for them.

The non-contributory scheme, financed by State allocations, covers
national citizens; it may nevertheless be extended, upon the condi-
vons laid down in the law, to refugees, stateles persons or aliens
residing in Portugal.

Anyone who is denied a benefit which he is entitled o, or en-
rolment in the gencral welfare scheme, may appeal to the adminis-
trative courts with a view to securing his the acknowledgement of
his rights. Failure to comply with legal obligations concerning the
enrolment in the social security schemes as well as benefits obtained
by fraud are liable to coimas (monetary administrative penalty). The
deviation by employers of the amounts deducted from wages that
represent the contributions to the general scheme is punished as mis-
appropriation. On the other hand, allowances owed by social secu-
rity institutions are unsecizable and non-transferable,
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cerning the members of Public Administration still persist, despite
the fact that the law makes express provision for their integration
atogether with the general social security scheme in a unitary sys-
tems (article 70, subparagraph 1, of Law no. 28/84),

As to social security contribution (single social fee) it must be
said that workers are collected 11 % of their wages and employees
make a contribution of 24 % of the wages paid.

To complement the social security system, the Portuguese Con-
stitution, by providing that severyone shall have the right to pro-
tection of his/her health and the duty to defend and foster it», stipu-
lates that the right to health protection shall be met by «a universal
and general national health service that, taking into account the eco-
nomic and social condition of the citizens, shall tend to be free of
charges and «the creation of economic, social and cultural condi-
tions securing the protection of children, the young and the old;
the systematic improvement of living and working conditions; the
promotion of physical fitness and sports in school and among the
people; the development of the people’s sanitary educations (arti-

cle 64, paragraph 2).

182. Welfare State? The question is often raised and the doubt per-
sists as to whether or not it exists in Portugal. First and foremost, a
great distance separates the wording of the Constitution and law from
reality. The system is not by far universal and the State is still acting
shyly as a regu[anng external force, influencing the private ways of
covering, in a complementary manner, the social risks. The Welfare
State is making the first steps — succeeding the welfaring and timidly
labour-directed conceptions. But signs of centralism and bureaucrati-
sation do not cease to make themselves felt. . . And it is certain that
the crisis of the Welfare State — as Rosanvallon puts it — «or rather,
what it displays, reflects indissociably both a reaction to the manage-
ment of solidarity thought of as being much bureaucratic and a ques-
tion on the legitimate norms, thereof. Neither the adoption of Social
Security nor the commonness of the welfare solved the philosophical
issues arising out of the French Revolution, as concerns the legal elabo-
ration of social rights. But democracy may perhaps be defined pre-
cisely by the acceprance of an activity inquisitive, determined and end-
less, searching for forms of equality and rules of justices (%),

() L'Etat en Frawee, cit., p. 195,
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tural, besides being socia/, in the contemporary society. And that
in the sense of its vocation to encourage either the personal and
social creativity of the open society, or the diversity and free circu-
lation of ideas — in a word, of the pluralistic identity, willing to
develop a dialogue.

1. Educational System

184. The Portuguese educational systemn comprises three main stages:
pre-school, school proper, extra-ichool.

Pre-school, or education supplementing the family's educational
action, is intended for children below school age, but older than
3. Under the Basic Law of Education — LBSE (Law no. 46/86, of
14 October), epre-school education network consists of its own in-
stitutions, created upon the initiative of central, regional or local
authorities and other bodies, corporate or individual, such as par-
ents or neighbours associations, civic and religious organisations, trade
unions and businesses, and social solidarity institutionss (article 5,
paragraph 5, of the said law). Schooling is however optional at this
level, «having due regard to the irreplaceable role of the family in
the pre-school stages (article 5, paragraph 8, of the said education
law), yet, the State supports the institutions integrated in the pub-
lic education network.,

School proper encompasses primary, secondary, and higher edu-
cation. The [:nnmar3|.r education — universal, compulsory and free of
charge — lasts mine years. Every child aged 6 by 15 September of
the year of application is required to attend a primary school; a child
who will be 6 years old between 16 September and 31 December
may enroll, upon request of their parents. All children must receive
full-time education until the age of 15. Free education covers scosts,
duties and emoluments relating to enrolment, artendance and cer-
tificates; children may have books and other school articles, trans-
port, lodgings and food free of charge, toos.

185. The primary education is divided into three periods: the firu
period, intended to last four years, is entrusted to one single teacher
who may be assisted by other teachers in specialist areas; the se-
cond is otganised in «interdisciplinary areas for the basic educations,
and there is usually one teacher per area; the third period, which
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187. Special education, adult education, teaching by corespondence
course, Portuguese edncation abroad, and vocational training are the
aspecial features of schoolings. Therefore, a specific trearment of cer-
tain categories of students, as is the case of the special education,
takes account of educational needs, owing to physical or mental han-
dicaps. Special eaucation is thus secured by specific institutions «in
so far as the type and degree of disability so requires, but special
education designed for the vocational resettlement of the disabled
person 1s ensured too,

Provision is also made for the erecurring teaching of adultss to
serve the interests of people who are no longer of school age to be
subjected to the primary or secondary compulsory education —
available to people over 15 and over 18, with regard to the primary
and secondary levels, respectively, On the other hand, teaching by
correspondence, which ewill make use of the maltimedia and the
new technologies» is provided — on a supplementary basis to the
existing educational system or as an alternative to schooling. Teach-
ing by correspondence courses, in the framework of which stands
the Open University, are intended for the teaching of adults and
continuous training of teachers.

188. Bearing in mind that the Portuguese language has spread all
over the world and that the flourishing of Portuguese emigrant com-
munities have flourished, the State encourages «the setting up of
Portuguese schools in the new Portuguese-speaking countries and near
the Portuguese emigrant communitiess (article 22, paragraph 2, of
the Basic Law of Education). The «teaching of the Portuguese lan-
guage and culture to emigrant workers and their childrens will cor-
respondent to «the promotion of courses and activities in the host
countries with a view to their integration in the educational system
of foreign countries or on a complementary basiss (article 22, para-
graph 3, of the said law). Furthermore, the State promotes the dis-
semination of and training in the Portuguese language and culture
abroad by way of diversified actions and means, aimed, in parti-
cular, to favour inclusion into the curricula of other countries and
to establish and maintain lectureships in Portuguese, under the su-
pervision of Portuguese teachers, at foreign universities.

189. Occupational qualification obviously requires vocational train-
img — in its various forms — which is considered a special feature
too. It is intended to cater for people who failed to complete the
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a lot between the capital and the city in which it would be eventu-
ally established: in 1338 it came back to Lisbon, in 1354 it returned
to Coimbra and from 1377 to 1537 it operated in Lisbon again. Fi-
nally, King Jodo III installed the University in Coimbra. In 1598
this institution was provided with new Statutes, which were in force,
with slight amendments, undl 1772, the time of the so-called «Pom-
balist reforme, carried out under Sebastiio José de Carvalho ¢ Melo
(Marquis of Pombal), in an enlightened and centralising line, which
was crucial to the Portuguese university life, thenceforth. It must
be mentioned that the Evor Estudos were founded in 1558 and
placed under the control of Jesuits.

The modern University of Lisbon and the Oporto University came
into existence early in the 20th century, both by the decrees of 22
March and 19 April 1911; the Technical University of Lisbon was
established by a decree of 2 December 1930. The past few years
have witnessed the setting up of new public and private universi-
ties, notably outside the big centres. In the 70s, it is to be men-
tioned the creation of the New University in Lisbon, and, by virtue
of article ¥x of the Concordant between Portugal and the Holy
See, the Portuguese Catholic University was founded. Since 1974,
universities have been established in Azores, Algarve, Aveiro, Beira
Interior, Evora, Madeira, Minho and Tris-os-Montes and Alto Douro.

195. Today, following the publication of Law no. 108/88, of 24 Sep-
tember, the public universities are empowered to draw up their own
statutes which must be approved by the Minister for Education. The
approval will be refused only on the grounds of violations of the
provisions of the Constitution and the laws.

The Council of Rectors of the Portuguese Universities is entrusted
with the duty to co-ordinate and represent the universities. These
participate in the determination of national policies in the domains
of education, science and culture, and give their opinion on the cre-
ation by the State of new universities.

The university autonomy encompasses the following matters:

@) The powers to freely organise, plan and implement research
and other scientific and cultural activities (scientific autonomy);

b) The power to create, suspend and abolish courses, as well as
to arrange the curricula and programmes thereof and to adopt the
teaching methods, the medical training being subject to a specific
legislation (pedagogical autonomy);
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3. Cultural Policy

198. Since 1976, the authority of the Government with respect to
cultural matters has been vested in the Minister for Education or
in a minister entrusted with the culture porfolio. At present (1991),
it is the Prime Minister himself that performs such a task, and the
cultural departments have been integrated into the Council of
Ministers. In that work the Chairman of the Government is assisted
by a secretary of State for the Culture and an under-secretary of State,
both exercising delegated powers,

Of all the public bodies with a cultural vocation, some will
deservedly be noted, as follows: the Portuguese Institute for the Cul-
tural Heritage (IPPC) which has the responsibility for the preserva-
tion, maintenance and enhancement of the country's cultural
heritage, and directs and supervises national monuments; the Por-
tuguese Institute for Museums (IPM) which has the responsibility
for the administration of national museums; the Porruguese Insti-
tute for Archives (IPA) which is vested with the duty to supervise
the archives and the departments of documentation covering the
whole country; the Portuguese Institute for Cinema (IPC) which as-
sists and encourages the national cinematographic creation; the Por-
tuguese Institute for Book and Reading (IPLL) which is assigned the
task of fostering and promoting books in so far as they act as a ve-
hicle for the dissemination of culture: the Secretariat for Audio Visual
Technology which handles the coordination of activities and initia-
tives in audio-visual matters; the Portuguese Cinemateca which is
responsible for the compilation, maintenance and deposit of Por-
mguese and foreign films; the Natdonal Library; the S. Carlos (state-
owned company) and the D. Maria II National Theatres; and the
Directorate General for Cultural Action —whose duties are to cre-
ate the necessary conditions in which the country's cultural poten-
tialities may develop and to encourage the access by citizens to cul-
tural activites— and the Directorate General for the Rights of the
Author which deals with the supervision of public shows and enter-
tainment, the safeguarding of good quality standards with respect
to public places of entertainment, and is charged of matters con-
cerning the protection of copyright. Furthermore, there is the In-
ternationl Relations Board for Culture and the Regional Secretariats
for Culture, in the North, Centre and South of Portugal.
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Owing to their own nature and transdisciplinary character, cul-
tural matters are also dealt with by other ministries, such as the
Ministry of Foreign Affairs, the Ministry of Education and the Youth
Ministry. Furthermore, it should be mentioned that the Portuguese
Culture and Language Institute (ICALP) has the responsibility for
the dissemination of culture and language abroad, partcularly as
far as the teaching of the Portuguese language and the support to
Portuguese studes are concerned.

4. Portuguese Language

199. Shared by seven sovereign countries —Portugal, Brazil, An-
gola, Cabo Verde, Guiné-Bissau, Mozambique and 5. Tomé e
Principe—, spoken by 170 million people who are likely to increase
by 200 million until early in the next millennium, according to
demographic projections, the Portuguese language is the axis of the
Lusiad world. From end to end, all over the world, the Portuguese
language is such a lively communication link that can not help be-
ing emphasised, at a moment when the increasing frequency of var-
tous languages being spoken meets the needs to counteract the ten-
dency towards a standardisadion of international life by ensuring
spaces of cultural and linguistic differenciation. It is not merely an
official language of some states that is at stake, but rather a vehicle
for the dialogue between the innumerable emigrant communities
and, even more than this, between ancient cultures and societies
scattered over the world, wherein reminiscences of the Portuguese
language constitute bonds and sings of civilisational wealth.
There are multifarious expressions of presence and openness which
make the Lusiad finguistic world a complicated and enchanting real-
ity, since therein coexist linguistic official codes like the creofes, di-
alects stemming from the Portuguese spoken in Brazil and in Africa,
not to speak of the several papeares (derived from the papear cristan
which is synonimous with Portuguese —a fingua franca of the 16th
century)— tenuous but assuredly revealing the presence of the lan-
guage in ancient times, still capable of striking us with most unex-
pected surprises. As Anténio Algada Baptista recently remarked, all
this can not make us forget that the Portuguese-speaking world is
a multifaceted reality with natural barriers therein ewhich continue
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de Lourdes Belchior said; «We can [...] it seems to me, put it plainly
that there are two ways in which the Portuguese define themselves.
They oscillate between masochistic underestimation and negative
judgements, and self-esteem, praising the Portuguese virtues. Do
praise and underestimation always alternate against the background
and in justification of an embedded love for homeland? We know
how the generation of 1870s (Eca, Antero, Oliveira Martins) was iron-
ical in approaching topics connected with the nadonal character, all
taking, simultaneously, root in the concept of decadentism [...] It
is symptomatic, and it would be a theme to examine thoroughly,
in an attempt to find an explanation for Portugal, that compensa-
tory and exalting utopias, ‘fifth empires’ emerge at critical mo-
ments (').» And we go on to say that one thing is certain: the self-
critical irony becomes even more caustic in times of more stability
and less problems ...

Inclination for a certain decadence? Propensity for escapes and
compensations? At the close of the 19th century, the above-
mentioned generation of the 70s lived that drama intensely. Many
prefer to see its decadent tendency. This is, however, a biased view
of the events and an erroneous interpretation of the postures. The
severe criticism —which some sought to translate into doctrine of
action— was nothing but a call of reality, That Portugal is con-
demned to periphery is not an inexorable datum of fate; forces and
energies exist enabling us to act and create, o transcend ourselves.
The generation of the 70s placed itself, thus, in line with those who,
from the 16th century, and the 17th century as well, believed in
the possibility of accelerating the beat of the country’'s heart in order
for Portugal to keep pace with Europe and the «civilised world=. Por-
tugal would only gain if it followed a path capable of conciliating
the best advantage of internal energies and resources (through the
confluence of public power with private society) and the cultural,
scientific, rechnological openness to the outside world. Anténio Sér-
gio's sforward-looking patriotisms shared this idea, and Fernando
Pessoa himself, if read thoroughly, contributed to such a positive
outlook, despite his overtly messianic concessions. Therefore, decaden-
tism does not erect into a doctrine, but stands as a dramatic appeal

{1} «Sobre o carficter nacional ou para uma ‘explicacio’ de Portugals, in Nae-
gio ¢ Defesa, January-March, 1982, p. 82.
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